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(i) 


QUESTIONS PRESENTED 


The Federal Maritime Board held that a common carrier by water 
("Flota") had violated the Shipping Act, 1916, by denying space to an in- 
dependent banana importer ("Consolo"), and awarded Consolo reparation 
for the illegal exclusion from 98 Flota sailings. On review, this Court 
(1) affirmed the finding of violation and (2) remanded the reparation 
award for the Board's successor agency (the Federal Maritime Commis- 
sion) to determine whether payment of reparation would be "tinequitable"’. 
On remand, the Commission found all equities in favor of the injured 
shipper, but nevertheless reduced the award and denied interest. Did 


the Commission err: 


(1) By reducing the award by computing reparation ‘based on a 


freight rate charged by the carrier after the reparation period, rather 
than the rate actually charged during the period of exclusion when (a) the 
carrier had never presented evidence or argued for such reduction to 
the Maritime Board, and (b) the rate employed by the Commission was 
contrary to the precedents purportedly followed by the Commission? 


(2) By reducing the award by computing reparation ‘based on 
stevedoring costs at a port not served by the carrier during the period 


of exclusion? 


(3) By denying (a) interest for the period between the Board's 
award and the Commission's award on remand (when this Court had af- 
firmed the Board's order for interest), and (b) interest on proved dam- 


ages as an element of the award? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,235 


PHILIP R. CONSOLO, 
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Vv. 


FEDERAL MARITIME COMMISSION 
and 
UNITED STATES OF AMERICA, 


Respondents, 
FLOTA MERCANTE GRANCOLOMBIANA, S. A., 
Intervenor. 


Petition for Review of an Order of the 
Federal Maritime Commission 


PETITIONER'S BRIEF 


JURISDICTIONAL STATEMENT 


The order of the Federal Maritime Commission, insofar as it 
denied petitioner the full reparation sought is reviewable under the 
Hobbs Act, 5 U.S.C. 1031 et seq.; this Court has jurisdiction under 
5 U.S.C. 1032, and venue is here under 5 U.S.C. 1033. 
Seen 

i Flota Mercante Grancolombiana v. Federal Maritime Commission, 302 F. 


2d 887 (C.A.D.C., 1962); D.L. Piazza v. West Coast Line, 210 F. 2d 947 (C.A. 2, 
1954), cert. denied 348 U.S. 839. ! 


2 
STATEMENT OF THE CASE 
A. Preliminary Statement 


The subject of this petition for review and a companion case (No. 
18230) is the reparation due from a common carrier by water (Flota 
Mercante Grancolombiana — "Flota") to a shipper ("Consolo") for the 
illegal exclusion of the shipper by the carrier. For a period of years, 
Flota carried bananas to the United States for one favored banana im- 
porter while obdurately refusing to carry for Consolo. 


The common law long recognized that common carriers by land or 
sea had a duty to carry for the public at large. The policy of the law was 
clear: the carrier, serving many shippers of all commodities, holds life- 
or-death powers over individual shippers of individual commodities. 


The Shipping Act, 1916, declared and enacted the anti-discrimi- 
natory policies of the common law in the regulation of the ocean-borne 
commerce of the United States. Statutory provisions condemn discrim- 
ination by water carriers, and statutory provision is made for the recov- 


ery of reparation by injured shippers] 


The history of this proceeding to date is an exercise in the frustra- 
tion of the statutory purpose. The reparation claim here under review 
is only the third of any appreciable size in the 47 year history of the ship- 
ping Act? The history of this litigation explains why so few shippers 
have obtained practical benefits from a statute promising so much. The 
declared and evident purpose of the Shipping Act has here been stultified 
in an all but interminable litigation. 


" Shipping Act, 1916, Sections 14, 16 and 22; 46 U.S.C. 813, 815 and 821. 


* The two earlier awards which a shipper had the determination to fight through 
the agency and the courts are: American Tobacco Company v. Compagnie 
Generale, Transatlantique, 1 U.S.S:B. 97, aff'd 31 F. 2d 663 (C.C.A. 2d 1929) cert. 
denied 280 U.S. 555; Roberto Hernandez v. Arnold Bernstein S., M.B.H., 1 U.S.M.C. 
686, 2 U.S.M.C. 62, 31 F. Supp. 76 (D.C.N.Y., 1940), 116 F. 2d 849 (C.C.A. 2d, 1941). 


Where the common law granted the injured shipper a single swift 
judicial remedy, the Shipping Act establishes a double procedure. Pur- 
suant to Section 22 of the Act (46 U.S.C. 821) the shipper files his com- 
plaint with the agency administering the Act (now the Federal Maritime 
Commission). Upon obtaining a reparation award, the shipper then 
sues on the administrative award in a state or federal court (Shipping 
Act, 1916, Section 30; 46 U.S.C. 829). In this case, the two statutory 
steps have been stretched to seven. 


B. History of the Case 


The present proceeding has traveled through the following steps: 
Consolo, excluded by Flota, sought space (JA 97-98, 150). Flota in- 
formed Consolo that all suitable banana space was committed to a single 
shipper but invited Consolo to bid on space in February, 1957 (JA 204b). 
Consolo promptly bid (JA 205), Flota committed all its banana space 
for an additional period of years to the same preferred shipper. in May, 
1957 (JA 187), and told Consolo it had done so in June, 1957 (JA 207). 
Consolo again demanded space (JA 208), threatened suit (JA 209) and 
filed his complaint with the agency then administering the Shipping Act 
in November, 1957 (JA 41-45). The Complaint sought (1) an order com- 
manding Flota to carry and (2) reparation for exclusion. The litigation 
then went through the following steps: : 


(1) A Hearing Examiner heard testimony on the "merits" of the 
claim that Flota was a common carrier required to carry for all. Flota 
defended on the ground that its space was not “suitable” to carry for 
more than one shipper (JA 133-34). Briefs were filed to the Examiner, 
who agreed that Flota, like other ocean carriers, could carry for 
several shippers (Recommended Decision of February 4, 1959, JA 17-34). 


(2) Flota filed exceptions to the Examiner's decision, briefs were 
filed, oral argument was held and the Maritime Board agreed with its 


Examiner, ordering Flota to open its space to all (Decision of June 22, 
1959, JA 1-13). 
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(3) Flota petitioned this Court for review, but opened its space in 
September, 1959 (SJA 19, 27). 


(4) Meanwhile, back at the Board, the hearing on reparation was 
completed before an Examiner. Consolo proved ability to purchase, 
costs of banana purchase, Flota's freight costs, and ability to sell, and 
market selling prices during the period he was illegally excluded. Briefs 
were filed with the Examiner, with Flota denying none of the proof of 


cost or price (Brief on Reparation, July 7, 1960, SJA 10). 


(5) Consolo's proof, for the full period of exclusion, showed 
reparation due in excess of $500, 000, based on the cost and selling 
price evidence, and an entitlement of 33-1/3% of Flota’s banana space 
(Flota having failed to show more than three shippers bidding on space 
during the reparation period). Consolo also sought, as part of the award, 
interest from the date of exclusion from each sailing to the date of the 


award. 


(6) The Examiner recommended an award of $259, 000 plus interest 
(Recommended Decision of October 5, 1960, SJA 20), cutting down the 
reparation period. Flota, through new counsel, filed exceptions and 
briefs putting forth a series of new arguments why the award should be 
reduced or eliminated (SJA 22-25).° 


(7) The Federal Maritime Board awarded reparation in the amount 
of only $143, 370.98 (Report of March 28, 1961, SJA 25-39). The Board 
found "the figures used in the reparation computation to be fully supported 
in the record" (SJA 30). Nineteen Flota exceptions were considered and 
rejected. However, the Board cut down the reparation award by (1) basing 
the award on Consolo's use of 18. 46% (not 33-1/3%) of Flota's space, 


3 For reasons appearing in detail below, it is important to note that Flota, while 
attacking the award for a number of newly invented reasons, did not argue that the 
calculation of reparation due erred by using the freight rate Flota actually charged 
as the basis of calculation (2d SJA 333-38). (The Second Supplemental Joint Appendix 
begins with page 301). 
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(2) restricting the penicd of reparation, and (3) denying interest as an 
element of the reparation award. se 


(8) Flota and Consolo filed cross-petitions for review of the repa- 
ration order with this Court.> The petitions were consolidated with 
Flota's petition for review of the Board's decision on the merits (SJA 40). 
The decision of this Court, Flota Mercante Grancolombiana v. Federal 
Maritime Commission, 6 ne App. D.C. 302, 302 F. 2d 887 (1962): 


(a) Rejected Flota's newly-invented argument that its viola- 
tion of the Shipping Act was not even in issue; 


(b) Affirmed the Board's findings that "Flota discriminated 
by favoring [preferred shipper] over Consolo" (302 F.2d at 892); 


(c) Held that the Hobbs Act, 5 U.S.C. 1031 et seq. provided 
for review of reparation orders prior to suit on any order;! 


(a) Held that the Board did not abuse its discretion in denying 
Consolo interest as an element of the award, or in basing the reparation 
calculation on Consolo's use of 18. 46% of Flota's space, or in awarding 
interest beginning 60 days after the Boardorder; 


(e) Recited a number of Flota's arguments, said that "the 


essence of Flota's argument was that the cumulative weight of all the 
circumstances, and not any one circumstance, rendered it inequitable 
to require reparations", and determined to "remand to the agency to 
consider whether, under all the circumstances, it is inequitable to 


+ the Board's order said (SJA 39) that interest would run from sixty days 
after the date of the order: i.e., sixty days from March 28, 1961. No interest 
was awarded for the four years from the beginning of the reparation period 
(August, 1957) to the date of the order. 


S Again, Flota's brief on review contained a number of Bene vented argu- 
mene never made to the Board (2d SJA 349, 357-59). 


6 By the time of the Court's decision, the Federal Maritime Board had been 
suogeeied by the Federal Maritime Commission. 


7 this adds a third step to the two-step collection procedure specified by 
the Shipping Act. 
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force Flota to pay reparations, or at least inequitable to force it to pay 
those reparations calculated under the relatively harsh measure of 


damages utilized by the Board." © 


(9) Upon remand, the Federal Maritime Commission received 
briefs and heard oral arguments. Flota's briefs continued to raise all 
old Flota arguments, including arguments decided by this Court (2d 
SJA 375-76). In particular, Flota's brief on remand made an argument 
never presented to the Federal Maritime Board: that the award of 
reparation should be based not on the freight rate actually paid by 
Flota'’s preferred shipper while Flota was excluding Consolo, but ona 
rate established by Flota after the end of the reparation period (2d 
SJA 395-96).° 


(10) The Commission's decision on remand (2d SJA 399-413): 


(a) Considered Flota's contentions of good faith and equity 
in detail and rejected them all as baseless, finding (2d SJA 411): 


"Flota initiated and pursued the unlawful act without 
good cause and without a satisfactory showing of 
good faith, and we have been unable, except as 
noted, to find any equity in its contentions whether 
viewed separately or together.” 


S The Court's aecision does not cite any precedent in which any agency was 
required to decide whether payment of reparation found to be due for exclusion 
would be equitable, and we believe no such precedent exists. So also, the deci- 
sion does not explain why the Court felt the measure of damages used by the 
Board was "relatively harsh". As we show below, the rule of calculation fol- 
lowed was the correct, precise, and legal rule, consistently followed for gener- 
ations. While not attempting to re-argue the merits of the remand, it does seem 
fair to point out that the Court's opinion seems strongly influenced by Flota's 
arguments about what the facts were — when in truth Flota's facts were not 
facts at all. If the Court had known ‘as the Commission has now found) that 
Flota's arguments were sheer inventions, unsupported by fact, it seems per- 
missible to conclude that the Court would not have found any hint of inequity. 


2 Flota's brief to the Examiner had been relatively simple, and raised almost 
none of Flota's later arguments (SJA 10). Flota's Exceptions to the Board, via 
new counsel, raised no less than 19 points of exception (SJA 22-25), but still did 
not yet concoct this argument (2d SJA 333-38). The argument appeared for the 
first time in Flota's brief to this Court of October 10, 1961 in a paragraph on 
page 41 (2d SJA 349). 
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(b) While rejecting all of Flota's arguments as to good faith 


or equity, the Commission nevertheless reduced the reparation award 
by $37,000, to less than one-fifth the amount claimed, less than one- 
half the amount found due by the Examiner and about two-thirds of the 
amount awarded by the Board in its previous decision. ' The principal 
part of this reduction came from the Commission's acceptance of 
Flota's argument (never made to the Maritime Board during all the 
previous course of the litigation), that the reparation for the illegal 
exclusion should be calculated on the freight rate established by Flota 
after the reparation period, rather than the rate actually charged the 
preferred shipper!° 


(c) The Commission's order requiring payment of the reduced 
reparation calls for interest thereon to begin to run only 60 days after 
its date: September 16, 1963(2d SJA 412 ), thus reversing this 
Court's decision that interest should run from 60 days after March 30, 
1961 (302 F.2d at 887, note 12). The Commission's decision contains 
no discussion of interest, and no reason why Flota should retain the 
reparation money free of interest from the date of the Maritime Board 
order two and a half years earlier (March 30, 1961) which this Court 
had affirmed as to interest. : 


(11) Consolo's present petition for review contends that the Com- 
mission erred in reducing the prior award — and in denying interest. 
Flota's petition for review dated November 14, 1963, contains the usual 


long list of grounds (nineteen), and Flota has added a twentieth ground 


by a "supplement to petition".1! 


ze The Commission also changed its calculation of stevedoring costs to costs 
experienced at another port after the reparation period. 


at This Court's decision on this second round of review will not end the delays 
this litigious carrier can create. Absent petition for certiorari, suit must still 
be brought in a District Court to collect on the award affirmed by this Court. 
After a District Court judgment, appeal may follow. Then, at last, absent a 
second attempt at certiorari, the injured shipper will collect for the illegal act 
of the carrier in refusing to perform its basic duty on ninety-eight sailings 
many, many years in the past. While this proceeding has been unduly prolonged 

[continued on following page] 
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C. The Issues On Review Of The 
Decision On Remand 
Upon Flota's pleas, this Court remanded to the Maritime Commis- 
sion for a decision on the equities. The Commission's decision disposes 
of this issue in no uncertain terms, finding no equity, and little good faith 
in Flota's elaborate self-justifications. 


Having found the equities all in favor of the award, the Commission 
was apparently concerned with the Court's characterization of the award 
as "harsh". It therefore proceeded to reduce the award, and to deny 
interest during the period of remand. The device chosen to reduce an 
award computed in exact compliance with the legal standard was to adopt 
an argument never even presented by Flota to the Maritime Board. The 
device chosen to deny interest was to fail to award it — without discus- 
sion. These two reductions serve to reward Flota for arguments which 
have now been revealed to lack even good faith. 


We are convinced that this Court's decision did not intend to order 
arbitrary reductions if Flota's arguments were in fact found to be sham. 


Accordingly, this petition for review seeks review of these two denials.!* 


STATUTE INVOLVED 
Section 22 of the Shipping Act, 46 U.S.C.A. § 821 provides: 


"Any person may file with the Federal Maritime Com- 
mission a sworn complaint setting forth any violation 
of this chapter by a common carrier by water, or other 
person subject to this chapter, and asking reparation 
for the injury, if any, caused thereby. The Commission 


11 [continued from preceding page] 
by the constantly-shifting attempts of Flota to justify the unjustifiable, it is at 
least drawing to a close. Whether any future complainant will find the tenacity to 
travel the same road is perhaps doubtful. Nevertheless, there remains the oppor- 
tunity here to give real meaning to the remedial provisions of the Shipping Act by 
providing full reparation — however long delayed — for a flagrant, deliberate, 
and inequitable violation. 


rz As a result of another recent decision of this Court, we also seek recon- 
sideration of the denial of interest as part of the award. 


rt ¢ + 
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shall furnish a copy of the complaint to such carrier 
or other person, who shall, within a reasonable time 
specified by the Commission, satisfy the complaint or 
answer it in writing. If the complaint is not satisfied 
the Commission shall, except as otherwise provided 
in this chapter, investigate it in such manner and by 
such means and make such order as it deems proper. 
The Commission, if the complaint is filed within two 
years after the cause of action occurred, may direct 
the payment, on or before a day named, of full repa- 
ration to the complainant for the injury caused by 
such violation. 


"The Board, upon its own motion, may in like manner 
and, except as to orders for the payment of money, 
with the same powers, investigate any violation of 
this chapter." 


STATEMENT OF POINTS 


1. On remand, the Maritime Commission, having found that all 
equities were in favor of the excluded shipper, erred by reducing 
the award of its predecessor ( Maritime Board) by computing 
reparation on the basis of a freight rate charged by the guilty carrier 
after the period of exclusion (rather than the rate actually charged the 
preferred shipper during the period of exclusion), (a) because the car- 
rier never questioned the proof of freight charged as an element in the 
reparation calculation or argued for such reduction to the Maritime 
Board; (b) because the reduction is contrary to law; and (c) because 
the reduction is unsupported by any evidence of record. 


2. The Commission's further reduction of the award by com- 
puting reparation based on stevedoring costs at a port not served by 
the carrier during the period of exclusion was an inadvertent error, 


as the decision reveals. 


3. The Commission's denial of interest from the time of the 


Maritime Board's award is (a) contrary to the decision of this Court 
on the first review and (b) contrary to law. 
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4. The denial of interest on proved damages as an element of the 
award is contrary to the law as declared by this Court's most recent 
precedent. 


SUMMARY OF ARGUMENT 


I. THE COMMISSION'S ERRORS IN REDUCING THE 
REPARATION AWARD 


1. Freight Rate 


The measure of damages due a shipper for a carrier's unjustified 
refusal to carry is clear, precise, and long-settled. The measure is 
“the difference between the value of the goods at the point of tender and 
their value at their proposed destination, less the cost of carriage." 
New Mexico ex rel McLean & Co. v. Denver & R.G.R. Co., 203 U.S. 38 
(1906). 


At the hearing before the Maritime Board's Examiner, Consolo 
proved, in minute week-by-week detail, each element of the measure. 


The element of “cost of carriage" was proved by obtaining for the record 


the freights Flota actually charged and collected from its preferred ship- 
per during the period of exclusion. Flota offered no contrary proof. 
Neither in Flota's Brief to the Examiner nor in Flota's multitudinous 
Exceptions to the Maritime Board did Flota attack either the proof of 
cost of carriage or the use of Flota's actual rates in the reparation 
calculation. 


Through the long history of this litigation, Flota has constantly 
sought to evade its duty by inventing new excuses at every post-hearing 
step. Among such inventions was the claim, never presented to the 
Maritime Board, but first invented on review by this Court, that the 
"cost of carriage” to be used in the reparation calculation was not 
Flota's actual freight rate, but the rate established by Flota after the 
reparation period. Plainly such an argument could not be considered: 
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United States v. L. A. Tucker Truck Lines, 344 U.S. 33, 37 (1952); 


Unemployment Compensation Commission v. Aragan, 329 U.S. 143, 146 
(1946). 


Flota obtained a remand from this Court by arguing there were un- 


considered facts establishing "equities" in Flota's favor. On remand, 
the Maritime Commission found no such facts and no such equities. 
Nevertheless, the Commission, evidently anxious to reduce an award 
apparently criticized by this Court, accepted Flota's argument never 
made to the Board and never properly before this Court that Flota's 
rates after the exclusion period should be used in the reparation calcu- 
lation as "cost of carriage". The Commission did not, however, purport 
to vary the formula for measuring damages from the proper standard. 


The Commission's action reduced the reparation award (already 
twice reduced) by more than $27,000. The issue was not before the 
Commission (or this Court), and was not remanded to the Commission to 
consider. The result is contrary to the law and the rule the Commission 
purportedly followed, and is unsupported by evidence = naturally, since 
Flota never thought of such an argument at or after hearing. Accord- 
ingly, the reduction should be restored to the award. | 


2. Stevedoring 


The Commission's decision on remand slices the reparation award 
by an additional $9, 000 on a finding that the Maritime Board "inadvert- 
ently erred" in ascertaining stevedoring costs during the exclusion 
period. The decision shows on its face that the inadvertent error is the 
Commission's. The Commission thought it, not the Board, was using 
actual stevedoring costs at Philadephia (the port Flota actually served). 
The contrary is true: The Board's decision used Philadelphia costs, 
while the Commission, saying it was using Philadelphia costs, was 
actually using a figure for Baltimore costs at a time after the exclusion 
period. 
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The Commission's announced choice (Philadelphia) is correct, but 
its action is in error. The error should be corrected by restoring the 
Board's award in full. 


Il. THE COMMISSION'S ERRORS IN DENYING INTEREST 


1. Interest From 60 Days After March 30, 1961 


The Maritime Board's award called for the payment of interest 60 
days after its date. On the first review Flota attacked this provision of 
the order. This Court explicitly affirmed (302 F.2d at 895, note 12): 

"For similar reasons, we reject Flota's argument 
that the Board's award of interest on ‘amounts unpaid 
after 60 days’ from March 30, 1961, was erroneous." 

Without even noting this Court's explicit disposition of the point, 
and without any discussion, the Commission has now ordered interest 
only beginning 60 days after September 16, 1963. 


Consolo's position is: 
(1) This Court's previous decision was final, dispositive and 
binding; (2) This Court's decision was correct on the facts: Flota 
obtained a remand and a lengthy delay on arguments as to equity, now 


revealed to be without factual foundation; and (3) Interest should run 
from the date of the Board's award as a matter of law: Pacific Gamble 


Robinson Co. v. Minneapolis & St. Louis R. Co., (on remand) 134 F. 


Supp. 849 (D.C. Minn., 1955); Swartzbaugh Manufacturing Co. v. 
United States, 289 F.2d 81(C.A. 6, 1961); Litwinowicz v. Weyer- 


haeuser Steamship Company, 185 F. Supp. 692 (D.C. Pa., 1960). 


2. Interest As An Element Of The Award 


On the first review of the Board's award, Consolo contended that 
the Commission erred in not including in the award interest on the 
amount due from each sailing from which he was shut out, in accord 
with the general rule that a shipper to be fully compensated for his 
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injury is awarded interest from the time his damage accrued: Louisville 
& N.R.R. v. Sloss-Sheffield Co., 269 U.S. 217 (1925); Arkadelphia Co. 


v. St. Louis, S.W. Ry. Co., 249 U.S. 134 (1919); Pennsylvania R. Co, 
v. Minds, 250 U.S. 368 (1919); Hernandez v. Bernstein, 2U.S.M.C. 62, 
aff'd 116 F.2d 849 (C.C.A. 2d, 1941); Pacific Gamble Robinson Co. v. 
Minneapolis & St. Louis Ry. Co., (on remand) 134 F. Supp. 849 (D.C. 
Minn., 1952). This Court rejected Consolo's argument, holding that the 
award of interest was solely within the Commission's discretion (302 


F.2d 887, 894-95). 


Less than a year later, in States Marine Lines, Inc. v. Federal 
Maritime Commission, 114 App. D.C. 225, 313 F.2d 906 (1963), cert. 
denied 347 U.S. 831, a different panel of this Court held that the Mari- 
time Commission erred in denying pre-judgment interest as part of the 
reparation due a shipper who is injured by an illegal act of a carrier. 
Thus, there is a conflict within this Circuit. While we recognize that the 
first review passed on the issue, we believe the conflict merits a re- 
examination of the decision. 


The Court's decision in States Marine was in accord with all 
precedent. Since interest is ordinarily part of a shipper's reparation 
award, most decisions merely affirm the award of interest as proper. 
Where, however, pre-judgment interest is not awarded a shipper, and 
no special circumstance appears to compel the denial of interest, the 
failure of the lower court to award interest is reversed on appeal. 

T. & M. Transp. Co. v. S. W. Shattuck Chemical Co. , 158 F. 2d 909 
(C.A. 10, 1947); Fawley Motor Lines v. Cavalier Poultry Corp., 235 
F.2d 416 (C.A. 4, 1956). Thus the award of pre-judgment interest is 
not purely discretionary — it is granted unless some factual circum- 
stance dictates otherwise. Pre-judgment interest is awarded whether 
the carrier's offense is an overcharge (Louisville; Arkadelphia); refusal 


to carry (Minds; Pacific Gamble Robinson; Hernandez); or any other 


illegal act injuring the shipper. 
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The Board had denied Consolo interest as part of his award not 
because of any factual circumstances, but because it thought it should 
not award interest on an "unliquidated" claim. The Commission has now 
found no equities (not even good faith) in Flota's behavior. The decision 


to deny interest was thus plainly wrong under the States Marine doctrine. 


Interest should be awarded as part of the reparation award commencing 
from each sailing from which Consolo was illegally excluded on such 
part of the award allocable to that sailing, and running until 60 days 
after March 30, 1961. 


ARGUMENT 


I. THE COMMISSION'S ERRORS IN CALCULATING 
REPARATION 


A. The Law: Measure of Damages 


The law has established an obvious, uncomplicated formula to 
measure a shipper’s damages when a common carrier refuses to trans- 
port his goods. The measure is: damage equals the selling price at 
destination minus costs (cost of purchase at origin plus cost of carriage). 
The measure is obvious because it corresponds exactly to the shipper's 
harm: had the carrier discharged its fundamental duty to carry, the 
shipper would have realized a profit equal to the difference between his 
cost at origin and the selling price at destination, minus the costs of 
carriage. 


The commentators and the cases all agree that this is the proper 
measure. For example, 9 Am. Jur. Carriers, § 314 states: 


"The measure of damages for a failure or refusal to 
transport goods duly tendered for carriage is ordi- 
narily the difference between their value at the 
place of tender and their value at the proposed 
destination, including the expenses of storage, 
deterioration, and the like, less the reasonable 
expense of transportation. " 


15 
Again, 13 C.J.S. Carriers, $33 states: 


"The damages recoverable for a common carrier's 
wrongful failure or refusal to receive and to trans- 
port property are those which naturally and proxi- 
mately flow from such failure or refusal. Thus, a 
shipper may ordinarily recover the difference 
between the market value of the property at the 
point to which it was destinated at the time it! would 
have arrived had the carrier discharged its duty, 
and its market value at the same time at the point 
of shipment, less the cost of transportation. "’ 


The leading Supreme Court precedent applied this measure: 


"At common law, a cause of action arose from the 
refusal of a common carrier to transport goods duly 
tendered for carriage. Ordinarily, the measure of 
damages in such case is the difference between the 
value of the goods at the point of tender and their 
value at their proposed destination, less the cost of 
carriage." New Mexico ex rel. McLean & Co. v. 
Denver & R.G.R. Co., 203 U.S. 38, (1906).1% 


ae Of course the measure is designed to reflect the principle that "a person 
injured by the tort of another is entitled to recover damages from him for all 
harm, past, present and prospective, legally caused by the tort." Restatement, 
Torts §910. Thus where the shipper suffers some different or additional injury, 
besides the ordinary loss of profit from a carrier's refusal to transport, he is 
entitled to the damages flowing from that injury. For example, if a carrier 
wrongfully refuses to transport the goods when tendered but transports them 
later, the shipper is entitled to the difference between the market price at the 
time the goods should have been transported and the time they were transported. 
Railway Express Agency v. Smith, 116 F. Supp. 609, 611 (D.C.:'S. Car., 1953); 
Sonken-Galamba Corp. v. Atchison, T. & S.F. Ry. Co., 124 F.2d 952, 958 (C.C.A. 
8th, 1942), cert. denied 315 U.S. 822. Or, where the shipper was the producer 
as well as the shipper, the cost at origin is the cost of production, Midland 
Valley R. Co. v. Excelsior Coal Co., 86 F.2d 177 (C.C.A. 8th, 1936). A Maritime 
Commission variant on the standard measure occurred where the shipper had a 
contract to sell the goods on a straight 15% commission of the purchase price of 
the goods. The Commission held his damages for the carrier's refusal to trans- 
port were 15% of the purchase price and awarded him that sum. The award was 
sustained in Court. Roberto Hernandez, Inc. v. Arnold Bernstein S., M.B.H., 
1 U.S.M.C. 686, 2 U.S.M.C. 62, 65, 31 F. Supp. 76 (D.C. N.Y., 1940), 116 F.2d 
849 (C.C.A. 2d, 1941). In this case, there were no circumstances which would 
require any deviance from the ordinary rule of damages. 
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B. The Agency Proceedings, The First 
Review, and Flota's Ever-Shifting 
Justifications 


1. Freight Rate 


It is difficult for anyone who has not lived through every stage of 
the seven-year history of this litigation to appreciate the extent to which 
Flota has at every stage varied its defenses and at every stage invented 
new and imaginary defenses never tried on the record. While the history 
of Flota's gyrations is long and tangled, at least a portion of the history 
must be traced to explain what happened here on remand. 


At the hearing on reparation before the Examiner, Consolo proved 
in immense detail the facts required to ascertain the amount of reparation 
due under the applicable legal standard. Voyage-by-voyage, week-by- 
week, he proved the cost of purchasing bananas in Ecuador, the costs of 
transportation (via Flota), the associated costs (stevedoring, overhead, 
and so on) and the week-by-week market price of bananas in the United 
States (for examples of the detailed calculations see SJA 195-216). From 
these laboriously accumulated facts the damages due for exclusion 
sailing-by-sailing appeared: selling price, less costs, less transporta- 
tion. Flota offered no proof attacking these facts. 


Flota's Brief to the Examiner (July 7, 1960, SJA 10) did not attack 
any of these facts. In particular, the Flota brief did not claim any fault 
in the proof of transportation costs based on Flota's own current charges 


to its preferred shipper. 


The Examiner recommended a reparation award in the amount of 
$259, 812. 26 (plus interest from the date of each exclusion) based on 
these proved facts, including specifically ''Flota's freight rates during 
the same period" (SJA 14, 20). 


Upon Exceptions to the Examiner's decision, new Flota counsel 
presented a host of arguments never before presented (SJA 22-25). In 
passing, these Exceptions attacked the Examiner's computation of damages 
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in three respects: (1) the basing of the reparation calculation on Consolo's 
use of one-third of Flota's space; (2) the use of "not the best evidence” of 
banana costs and selling price; and (3) an alleged failure to mitigate dam- 


ages. Nowhere in Flota's Exceptions (among dozens of "justifications") is 


there any claim that the calculation of reparation upon actual Flota freight 
rates was wrong. (Flota Exceptions and Brief of December 2, 1960, 


pp. 34-41, 2d SJA 333-40). 


While the Maritime Board accepted some of Flota's arguments, it 
explicitly stated (SJA 30): "We find the figures used in the reparation 
computation to be fully supported in the record.” Among the figures 
specifically noted were "Freight charges were supplied from Flota's 
records of actual freight collected on its voyages during the reparation 
period" (SJA 30). 


Upon review by this Court, Flota devised still more new argu- 
ments. Flota said there was evidence which would render it "inequi- 
table” to require Flota to pay reparation and said the Board had not 
passed on this contention. This Court was apparently impressed by what 
Flota said were the facts, and remanded "to the agency to consider 
whether, under all the circumstances, it is inequitable ‘to force Flota to 
pay reparations, or at least inequitable to force it to pay those repara- 


tions calculated under the relatively harsh measure of damages utilized 
by the Board." (302 F.2d at 896).* | 


The Commission's order on remand proves, to put it bluntly, that 
Flota misled the Court by its multifarious justifications, protestations 
of good faith and assertions of good faith. The Commission found plainly 
and repeatedly that Flota "initiated and pursued the unlawful act without 


14 As already noted, the measure of damages utilized was the established legal 
measure, applied to the unquestioned proof of record. The Board reduced the 
Examiner's calculation sharply, in several respects, repeatedly giving Flota the 
benefit of all doubts. The measure could be called "harsh" only if Flota's 
protestations had any factual basis — which, it is now plain, they did not. 
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good cause and without a satisfactory showing of good faith" (2d SJA 411). 
The Commission explicitly rejected Flota's "protestations of innocent 
intent". (2d SJA 403 )2° 


Flota's tactics are thus revealed: try the case on one ground, file 
exceptions on a score of grounds never tried, and then on appeal com- 
plain of insufficient consideration of issues scarcely distinguishable in 
the welter of justifications. By such tactics, Flota has earned further 
delays. The loss in time and effort is largely irreparable. 


Unfortunately, in the Commission's decision, Flota received a yet 
additional benefit, and one wholly unjustifiable. 


While finding all equities in favor of the injured shipper, the Com- 
mission apparently was worried by the Court's characterization of the 
measure of damages as "harsh". Accordingly, the Commission reduced 
the award by acceding to a Flota argument which had never been made to 
the Board. This argument was that reparation should be computed not 
based on the actual rate of freight charged by Flota during the period of 
exclusion, but on the higher rate which Flota instituted after the repara- 
tion period (2d SJA 410). (Use of the higher freight rate in the computa- 
tion would increase the cost item, and thus reduce the reparation due). 


Thus, by misleading the Court as to the equities and its purported 
good faith, Flota has been given the bonus of offering — and selling — an 
argument never made to the agency trying the case. The record here is 
absolutely plain that Flota made no attempt to attack the evidence of cost 
of transportation at the hearing, or to the Examiner. Even Flota's new 
arguments to the Board on Exceptions, numerous as they were, do not 
attack the proof of transportation cost (SJA 22-25; 2d SJA 333-42). The 
first time there was mention of this issue by Flota was in Flota's brief 
to this Court on the first review (2d SJA 349). Clearly, since this 


a These are findings of fact, in conformity to the remand, and presumably at 
last final, as the Court noted on the first review (302 F.2d at 886). 
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issue had never been raised before the Board, it could not have been 
raised on review: United States v. L. A. Tucker Truck Lines, 344 U.S. 


33, 37 (1952); Unemployment Compensation Commission v. Aragan, 329 
U.S. 143, 146 (1946). | 


Flota's argument is an invention, conceived after the record and 
the administrative proceedings were long closed. It was not rejected by 
this Court the first time around, because the Court was waiting to see 
if Flota's claimed "equities" would result in a change in the "measure 
of reparations". (Footnote 19, 302 F.2d at 896). This issue was simply 
not open to Flota on review, and not remanded for consideration. The 
Commission found no equity in Flota's assertions and did not change the 
"measure of reparations". The measure in the Commission's decision 
remains the proper legal measure: selling price less costs, including 
cost of transportation. What the Commission has changed is the cost of 
transportation from the actual cost paid during the exclusion by the pre- 
ferred shipper, proved and unrebutted in the record, to the future cost 
of transportation at a time after the reparation period. 


When Flota first invented its cost-of-transportation issue, on the 
first review by this Court, it could point to nothing in the record directly 
supporting its argument (2d SJA 349 ). Flota's record citation in that 
Brief was confined to citing a provision in the preferred shipper's 


contract. 16 


Flota argued, and the Commission (under imagined pressure to 
reduce damages) bought the argument, that the freight rate after the 
reparation period should be chosen instead of the actual rate, because 
the Board had looked to Consolo's actual allocation of space after the 
reparation period (18.46%) as a basis for computing damages. The argu- 
ment evidently lacks all merit on two counts: first, the Board (and this 


aS Flota argued that the preferred shipper's contract called for $100 an hour 
demurrage, citing "SJA 191, see also J. App. 178"). Flota cited no evidence in 
the record connecting this to any higher freight charge for multiple shippers — 
because there is not any such evidence. 
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Court) looked to the post-reparation allocation of space in the absence of 
any allocation of space during the reparation period. In the case of Flota's 
freight rate, however, there was information current and exact for the 


exact period of exclusion: the rate actually charged by Flota.+? 


By the logic of Flota's argument, Flota could have escaped all 
liability for reparation simply by raising its post-reparation rate to, say, 
double the rate it freely granted the preferred shipper during the period of 
exclusion. The double rate would then be "evidence". Such a doctrine 
would be guaranteed to destroy the last vestiges of the statutory right to 
reparation by allowing the offending party to compound its wrongdoing. - 


If there had been any question as to ascertainment of damages — 
and there was not — the law would be firm in not allowing the wrongdoer 
(Flota) to escape: Story Parchment Company v. Paterson Parchment 
Paper Company, 282 U.S. 555 (1931), Midland Valley R. Co. v. Excel- 
sior Coal Co., 86 F.2d 177, 183(C.C.A. 8th, 1936) (refusal to carry 
case); Eastman Kodak Co. v. Southern Photo Materials, 273 U.S. 359, 
379 (1927). 


The gist of Flota's wrong is its arrogant refusal to carry for Con- 
solo while it carried for a preferred shipper at a given cost of transpor- 
tation. For that refusal it owes reparation measured by selling price, 
less purchase price, "less the cost of carriage". Flota cannot escape 
this obligation either by the device of an ex post facto argument con- 
ceived after the case was tried, or by profiting from misleading this 
Court into thinking that equities existed which never existed, nor by 
reliance on evidence never existing. 


20 Again, we repeat, there is no evidence as to why Flota raised its rate from 
$30-odd to $34 after the reparation period. There is no evidence as to market 
conditions, none of changing vessel operating costs, none as to imaginary 
increased costs from multiple shippers — just no Flota evidence at all, because 
Flota never raised the issue before the Board. The truth is, even the post- 
reparation freight rate is not of record but was dragged in by:Flota under a 
general agreement to refer to anything on file with the Board. 
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It follows that the sum of $27, 467.05 should be restored to the 
award, the exact amount by which the Board's finding was reduced to take 
account of an argument Flota procedurally, legally, and factually could 


not make. 1® | 


2. Stevedoring Rate 


Flota received a second reward for its baseless claims of equity 
and good faith. The Commission further reduced the Board's reparation 
award in evident confusion as to what cost of stevedoring (for unloading 
of bananas) should be used in the reparation calculation. 


Briefly, what the Commission did was use stevedoring costs ata 
time after the reparation period at a port not served by Flota during the 
reparation period under the impression that these were costs during the 
reparation period at the port actually served. The Commission said its 
predecessor the Board "inadvertently erred", but the inadvertent error 


is the Commission's. The detailed proof follows. 


There were two reparation hearings. The first was held in Novem- 


ber, 1958, when the suit on the merits was being tried. Since the repa- 
ration phase was delaying disposition on the merits — i.e. the opening of 
Flota's space equally to all shippers — it was severed. At the first 
hearing, plaintiffs introduced an exhibit (Ex. 42, SJA 201-02) which 
showed all the data (cost at origin, selling price at destination, number 
of stems carried, stevedoring cost, and freight rate) necessary to calcu- 
late reparation from the voyages commencing in 195519 until September 
25, 1958 — the month prior to hearing. Until the actual hearing, Con- 
solo did not know the stevedoring rate the favored shipper was paying at 
Philadelphia, where Flota docked. Consolo knew the rate at New York 
was 48.8 cents, and that the rate at Philadelphia was considerably less. 


18 the difference between the rate Flota actually charged its preferred shipper 
($30.23 a ton) and the $34.00 a ton later rate comes to $27,467.05 on Consolo's 
18.46% "allocation". 


19 Consolo's original claim was for damages since 1955. 
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He estimated the rate at 35 cents. The exhibit was therefore prepared 
showing what the damages would be based on a 48.8 cent stevedoring 
rate, and what they would be based on a 35 cent rate (Ex. 42, SJA 201- 
2).2° At the hearing, the records of the favored shipper were produced 
under subpoena. They verified Consolo's guess, and the stevedoring 
rate was proved to be 35. 15 cents at Philadelphia through September 25, 
1958. 


At the second hearing, held in May, 1960 (SJA 118) the exhibits 
were brought up to date, and the data supplied for sailings from Octo- 
ber, 1958 to September, 1959 when Consolo, pursuant to Commission 
order, shipped on Flota (SJA 209-11). The favored shipper did not 
participate in the second hearing. Since Flota was the only banana car- 
rier docking in Philadelphia, and since the favored shipper was the only 
shipper aboard Flota, there was no way for Consolo to prove exact 
stevedoring costs for bananas from September, 1958 to September, 
1959 at the Port of Philadelphia. But Consolo had been shipping on 
Flota since September, 1959 and Flota had been docking at Baltimore 
since September, 1959. Consolo therefore introduced into evidence 
stevedoring costs at Baltimore since September, 1959 and used those 
costs in computing reparation since September, 1958 (Ex. 112, SJA 
211). The costs at Baltimore were 45.1 cents. Thus for the period up 
to September, 1958 the proof of stevedoring cost at Philadelphia for 
bananas was precise -— 35.15 cents. However, there was no exact evi- 
dence of stevedoring costs at Philadelphia from September, 1958 to 
September, 1959. The proof was that prior to September, 1958 the 
cost at Philadelphia was 35.15 cents, and subsequent to September, 
1959, the cost at Baltimore was 45.1 cents. 


The Examiner, in computing reparations for the period prior to 
September, 1958 had used a totally erroneous figure — the rate of 


zo The Exhibit had columns marked, e.g. "Total Stev. at 35¢/stem (est. Phila.)"; 
"Total Stev. at 48.8¢/stem (N.Y.)"; "Net Profit at 35¢/Stev."; "Net Profit at 
48.8¢ Stev." 
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48.8 cents. For the period after September, 1958 he used a 45.1 cent 
figure (SJA 20-21). Consolo excepted to the 48.8 cent rate, pointing out 
that there was no question that the stevedoring rate had been 35.15 cents 
at Philadelphia until September, 1958, and that the Examiner must have 
looked at the wrong column on Exhibit 42 -- the-column supplying New 
York costs before Philadelphia costs were known (SJA 202-4)22 


On reply to exceptions, Flota defended the Examiner's error in 


choosing the 48.8 cent figure until September, 1958 and even argued that 
that figure should have been used after September, 1958 (2d SJA 341-42). 


Flota's reply to exceptions contained the first Flota criticism on 
the proof on stevedoring rates. 


The Board's first decision recognized the Examiner's error. The 
Board said: 
"The examiner's computation was also based upon the 
use of New York instead of Philadelphia SteKeor ae 
costs... ." (SJA 38). 
The Board then used the 35.15 cent figure in calculating stevedoring 
costs for the entire reparation period. 


On appeal to this Court, Flota again urged that the 48.8 cent figure 
for New York stevedoring be employed throughout the reparation period 
(2d SJA 350). Failing that, Flota argued that the Board had made “purely 
an error of oversight" by using the 35.15 cent figure instead of the 45.1 
cent figure for the second half of the reparation period (2d SJA 350). As 
stated above, this Court reserved that issue, but Flota pressed it again on 
remand, embellishing its claim of "pure oversight" by stating that Con—- 
solo "admitted" the 35.15 cent figure was an error (2d SJA 398). 


: See footnote 20, supra, p. 22. 


oe Flota argued that Consolo's costs at New York were more probative than 
Panama Ecuador's costs at Philadelphia as to stevedoring costs at Philadelphia. 
(2d SJA 341-42). 
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When all the facts are clearly stated, the situation is clear. Con- 
solo proved precise costs of stevedoring bananas at Philadelphia until 
September, 1958. That cost was 35.15 cents. There was no evidence of 
any change of rates after that time. Consolo would have been perfectly 
entitled to have relied on this proof as evidence of costs for the entire 
reparation period. However, to be scrupulously fair, and to avoid any 
hiatus in proof, Consolo submitted evidence that costs in Baltimore after 
September, 1959 were 45.1 cents. The Board in its wisdom could, we 
suppose, have chosen either of those rates as the rate for stevedoring at 
Philadelphia during the year September, 1958 — September, 1959, How- 
ever, the choice of the lower rate was more proper for two reasons: 
first, because it was the rate at the port in question, and second, because 
Flota could have introduced evidence at the hearing that the rate had in- 
creased after September, 1958 — but it did not. 


Nevertheless, the Commission took Flota's bait, and in the second 
decision said (2d SJA 410): 


"Finally, while we agree with the Board that the steve- 
doring costs at Philadelphia rather than New York 
were proper, since Flota served Philadelphia and not 
New York, the Board inadvertently erred in not figur- 
ing an increase of stevedoring costs instituted Septem- 
ber 25, 1958 in Philadelphia. This amounted to 9.95 
cents per stem and is taken into account, along with 
the revised freight above-mentioned, in our computa- 
tion of reparations." 


The Commission's statement above that stevedoring costs increased 
at Philadelphia after September, 1958 is simply wrong. It is unfounded on 


any evidence. The "increase" of 9.95 cents is but a comparison of Phila- 


delphia costs as of September, 1958 and Baltimore costs as of September, 
1959. The Board deliberately chose the actual Philadelphia rate, and the 
Commission, not the Board, "inadvertently erred" by misunderstanding 
the record. The Commission intended to use the rate at Philadelphia, but 
"inadvertently" used the rate at Baltimore? 
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The difference between use of the 45.1 cent rate or 35.15 cent rate 
is a difference ultimately of some $9,900. That sum grows more signifi- 
cant in view of the continuous whittling down of the reparation award, 
despite findings that equity and justice favor the injured shipper. Accord- 
ingly, the Court should repair the Commission's error and restore the 
Board's award in full. 


Il. THE COMMISSION'S FAILURE TO AWARD INTEREST 


A. Interest From the Date of the First Award : 
1. This Court's Prior Decision 


The Board's first award ordered that interest run on unpaid repa- 
ration beginning 60 days after the Board's award. Flota objected on 


review to this Court, and this Court explicitly rejected Flota's argument. 
Footnote 12, 302 F.2d at 895 says so precisely: 


"For similar reasons, we reject Flota's argument 
that the Board's award of interest on ‘amounts un- 
paid after 60 days' from March 30, 1961, was 
erroneous." 

In view of this Court's clear affirmance of the Board, it was to be 
expected that the Commission's decision on remand would follow the 
Court's decision. Instead, without any discussion or explanation, the 
Commission's order (2d SJA 412 ), says that interest will run 60 days 
after September 16, 1963 — two and a half years later. The Court's 
decision has been ignored, and the injured party has been denied interest 
for two and a half more years. This result is plainly contrary to this 
Court's explicit decision. It is also highly inequitable, and contrary to 


law. 


That the denial is contrary to this Court's decision does not re- 


quire argument. The proof is the precise language of the decision itself. 


The issue was decided. 
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That the denial of interest is inequitable is plain both from the 
result of the remand and the nature of interest. The remand has suc- 
ceeded in exposing Flota's sham claims of "good faith" and "equity". 
Flota succeeded in delaying justice by raising arguments found to have 
no factual basis. Interest is not a penalty, but compensation to the in- 
jured party. The injured party has been denied compensation for an 
additional period as a result of the remand procured by Flota, and 
benefitting only Flota. 


The reparation was due to be paid long ago. Flota has benefitted 
by retaining the sum awarded for additional years, and must in equity 
compensate Consolo for denying him the amount due, when due. This 
Court has so decided and the law so requires. 


2. The Law 


If the question as to interest from the date of the first award 
were open, instead of already decided, the precedents would require 
the same result. The courts have consistently held that interest ona 
second, reduced, award runs from the date of the first award. While 


this rule has evolved gradually, it is now fixed in the law28 


In the early Supreme Court cases, the award of interest during 
the delay after an appeal was called discretionary, and awards of 
interest were approved because just: Kneeland v. American Loan & 
Trust Co., 138 U.S. 509 (1891); De La Rama v. De La Rama, 241 
U.S. 154 (1916); Bates v. Dresser, 251 U.S. 524 (1920). 


Since these decisions, interest running from the date a subse- 
quently reduced judgment was given is awarded as a matter of course 
unless special circumstances dictate otherwise. While interest is 


never mandatory, it is considered, under the above cases, as necessary 


zs Perhaps we should note that the cases are not so consistent as to interest on 
the increased portion of an award increased on remand. See, e.g., United States 
v. Hougham, 301 F.2d 133, 134-35 (C.A. 9, 1962). 
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to assure full compensation and is thus ordered unless there is some 
reason why the plaintiff should not be fully compensated. 


For example, a case almost identical to this case, Pacific Gamble 
Robinson Co. v. Minneapolis & St. Louis R. Co., 105 F. Supp. 794 
(D.C. Minn., 1952), aff'd in part, rev'd in part 215 F.2d 126 (C.A. 8, 
1954), on remand 134 F. Supp. 849 (D.C. Minn., 1955) involved a 
damage claim for the railroad's refusal to supply cars for plaintiff's 
merchandise. The Court of Appeals affirmed the District Court's find- 
ing of liability, but remanded the case on the ground that the award was 
too high, because defendant's liability should have been predicated on 
the failure to furnish 10 cars, rather than 20 cars — the number upon 
which the District Court computed liability (215 F.2d at 137). On re- 
mand, the District Court awarded interest on-the reduced amount from 
the date of its first judgment. Its reasoning is persuasive, and appli- 
cable here: 


"Reference is now made, however, to the fact that 
defendant took an appeal and was successful, at least 
to the extent that the Court was required to appraise 
the amount of damages in light of the Appellate 
Court's decision and the proof furnished at the re- 
trial. However, if the Court's decision had been 
entirely sustained, there would be no suggestion 
that there should be any tolling of the period that in- 
terest should run. The remanding of the case for a 
reconsideration of the question of damages does not 
suggest that plaintiff should have anything less than 
full compensation for the loss which the Court deter- 
mines on the remand. In that the Court now has 
determined that plaintiff was damaged by defendant's 
wrong in the sum of $20,050. 85, it must necessarily 
follow that that compensation will require the allow- 
ance of interest just as persuasively as the allowance 
of interest on the earlier award. That is, the loss 
which the Court now has ultimately determined that 
plaintiff sustained in no less measure dates from 
June 19, 1949, and if the Court's discretion in the 
first trial was sound as to the allowance of interest, 
it is also sound in recognizing that plaintiff is en- 
titled to interest on this new award. And as the 
Court statedin itsmemorandum of June 25, 1952, 
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'The risk of interest should be upon the one 
who wrongfully fails to perform its duty, 

not upon the shipper who has the right to 
demand the performance of the duty imposed 
by law.’ 


The Court's view is, therefore, that plaintiff is entitled 
to interest at the rate of 6 per cent on the damages 
allowed herein from June 19, 1949." (134 F. Supp. at 
853; emphasis supplied). 


Again, in Swartzbaugh Manufacturing Co. v. United States, 289 
F.2d 81; 85 (C:A: 6, 1961), the court said: 


"The fact that a judgment or decree (including chancery 
cases where the appellate court hears the matter de 
novo) is reduced on appeal does not prevent the exaction 
of interest upon the reduced amount from the date of the 
original judgment or decree. Bates v. Dresser, . . .; 
De La Rama v. De La Rama, . . .; Kneeland v. Ameri- 
can Loan & Trust Co., . . . . No equitable principle 
was offended by the allowance of interest in the case at 
bar. Plaintiff had the use of, and withheld, the govern- 
ment's money for the period for which it was required 
to pay interest." 


In Litwinowicz v. Weyerhaeuser Steamship Company, 185 F. Supp. 
692 (D.C. Pa., 1960), a jury gave judgment for plaintiff, but the trial 
judge granted a motion for a new trial unless plaintiff remitted all sums 
in excess of $55,000. The question on appeal was whether interest ran 
from the date judgment was entered, or from the date the remittitur was 
ordered. The court said (185 F. Supp. at 694): 


"The position of the parties is precisely the same as 
though the verdict and judgment had been for this 
reduced sum. The situation is analogous to that in 
which an appellate court reduces a judgment. As plain- 
tiff points out, the reasoning applied by the court in 
allowing interest on the judgment as reduced from the 
date of original entry is that the revision of the judg- 
ment is a partial affirmance. Ex parte The Republic of 
Colombia, 1904, 195 U.S. 604, 605, . . . Kneeland v. 
American Loan & Trust Co., 1891, 138 U.S. 509, 511, 
Ps Whether the judgment or decree below be reduced 
or increased, interest is allowed on so much thereof as 
can be said to be ‘affirmed’ by the appellate court, from 
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the date of original entry. Harris v. Chicago Great 
Western Ry. Co., 7 Cir., 1952, 197 F.2d 829; 
Chemical Bank & Trust Co. v. Prudence Bonds Corp., 
2 Cir., 1954, 213 F.2d 443." 


The general rule is clear. There would be no reason to depart from 


it in this case,“* even if the issue had not been flatly decided by this 
Court. Since the Commission unequivocally found that there was no equity 
whatsoever in Flota's actions, no reason whatsoever exists to depart from 
the general rule and this Court's decision. It follows that the Commis- 
sion's failure to specify interest from the date the first award was due 
was error, and this Court should again direct that interest be computed 
from May 27, 1961. i 


B. Interest From the Date of Each Sailing 
1. The Conflict in this Circuit 


Whereas the Examiner had concluded that the reparation award 
should include interest from the date of each sailing (on the amount allo- 
cable to such sailing) from which Consolo was unlawfully excluded, the 
Board ordered interest on the entire award only beginning 60 days after 
its order. Consolo's prior petition to this Court challenged the denial of 
interest from the date of each sailing. This Court rejected Consolo's 
appeal, saying (302 F.2d at 894-95): : 


"tConsolo] questions the Board's denial of pre-judg- 
ment interest. But the cases cited by Consolo, such 
as Louisville & N.R. Co. v. Sloss-Sheffield Steel & 
Iron Co., 269 U.S. 217. . . (1925), only demonstrate 
that recovery of interest is not barred, not that the 
granting of interest is mandatory. We find that the 
Board did not abuse its discretion in denying interest. 
Cf. Dorsett v. Shore, 254 F.2d 373, 377 (4th Cir. 
1957); Miller v. Robertson, 266 U.S. 243... (1924); 
Board of County Com'rs of the County of Jackson v. 
United States, 308 U.S. 343. . . (1939)."__ 


a The rare departures from the rule occur where the governing statute allows 
interest only upon entry of a final judgment. Merchants Matrix Cut Syndicate, 
Inc. v. United States, 284 F.2d 456 (C.A. 7, 1960). 


With respect, we believe the previous denial of interest was wrong, 
converting the statutory "full reparation" to part reparation. Neverthe- 
less, since the Court did so decide, we would not raise the question again 
except for the fact that, less than a year later, a different panel of this 
Court held that the Maritime Commission did not have discretion to deny 
a shipper pre-judgment interest. In that case, States Marine Lines, Inc. 
v. Federal Maritime Commission, 114 App. D.C. 225, 313 F.2d 906 
(1963), cert. denied 374 U.S. 831, this Court said (313 F.2d at 909): 


"Finally, Isbrandtsen appeals the denial of interest on 
the damages. Generally, interest is granted on trans- 
portation overcharge claims from the date of payment 
of the overcharge.10 While the claim in suit techni- 
cally does not involve an overcharge, nevertheless, it 
has been the Board's practice to award interest under 
these circumstances.11 The Board justifies its failure 
to do so here on the ground that Isbrandtsen did not 
prove the exact dates on which its claims for damages 
accrued. * The evidence shows that all transactions, 
including payment of the freight charges, took place 
during the period August 3 to September 18, 1952. 
Isbrandtsen has waived interest accrued prior to the 
filing of its complaint, November 3, 1952. Interest 
should be granted from that date. 


10 | ouisville & N.R.R. v. Sloss-Sheffield Co., 269 U.S. 
217, 238-239 . . . (1925); Wabash Ry. Co. v. Koenig, 8 Cir. 
274 F. 909 (1921), cert. denied, 257 U.S. 660. . . (1921); 
Arkadelphia Co. v. St. Louis, S.W. Ry. Co., 249 U.S. 134, 
147... (1919). 


a Roberto Hernandez, Inc. v. Arnold Bernstein S., M.B.H., 
2 U.S.M.C, 62 (1939); American Tobacco Co. v. Com. Gen. 
Transatlantique, 1 U.S.S.B. 97: (1925), affirmed 2 Cir., 31 F.2d 
663 (1929), cert. denied, 280 U.S. 555. . . (1929)." 


*: [This "reason" was supplied by the Govern- 
ment: it was not given by the Commission.] 


This was exactly the argument that Consolo had urged upon this 
Court, and these were precisely the cases that Consolo had cited, less 
than a year before the States Marine decision (2d SJA 354-57). In the 
States Marine case,:as here, the Commission had ordered "interest at 
rate of 6% per annum on any amounts unpaid after 60 days." Isbrandtsen 
Co., Inc. v. States Marine Corp., 1 Pike & Fischer Shipping Regulation 
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Reports 517, 538 (1961). We discern no reason why this Court should 
treat Consolo and Isbrandtsen so differently; why the Maritime Commis- 


sion's unexplained "discretion" to deny Consolo interest should be sus- 
tained,?° whereas that same "discretion" to deny Isbrandtsen interest 
should be reversed as a matter of law less than a year later. Since this 
case is now before this Court once again, we submit that the Court 
should now revise its previous refusal, and announce a uniform rule, 
resolving the conflict.2© Accordingly, we argue below that this Court 
was correct in the States Marine case, and that, unless there is some 
particular consideration compelling the denial of interest, a shipper who 
has been wrongfully refused space, or overcharged, or denied a lawful 
contract is entitled to interest from the date of the unlawful act. Hence, 
the Board's and Commission's refusal to award interest to Consolo was 


an improper exercise of discretion, and should be reversed. 


2. Pre-Judgment Interest in 
Transportation Cases 


As this Court noted in States Marine, the general rule in trans- 
portation cases is that the shipper is awarded interest on the amount of 
reparation due from the time of the illegal act upon which reparation is 


zs That the Board was not denying interest to Consolo because of any particular 
circumstance is proved by the Board's explanation of its refusal: "it would be 
inequitable to award interest on an unliquidated claim before: it was due" (SJA 33). 
The Board was thus applying a wrong rule of law with respect to interest on dam- 
ages in transportation cases, as we show infra, pp. 31-38. States Marine cannot 
be distinguished on the ground that there the offense was refusal to tender a law- 
ful contract whereas in Consolo it was illegal exclusion: As the Court noted in 
States Marine, pre-judgment interest was awarded as a matter of course by the 
Commission in Hernandez v. Bernstein, 2 U.S.M.C. 62 (1939), where the offense 
was the same as here — illegal exclusion. 


ze In States Marine's petition for certiorari in the States Marine case, States 
Marine argued that one reason to grant certiorari was to resolve the conflict be- 
tween States Marine and Flota. Petition for a Writ of Certiorari, October Term, 
1962, No. 1082 (pp. 17-18). In its brief on opposition, the government agreed that 
this Court erred in reversing the Commission's refusal to award pre-judgment 
interest, but argued that the question "has not arisen often enough to require 
resolution by this [Supreme] Court." Brief for the United States in Opposition, 
October Term, 1962, No. 1082 (p. 11). 
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predicated. The leading case is Louisville & N.R.R. v. Sloss-Sheffield 
Co., 269 U.S. 217 (1925). That case involved a proceeding before the 
Interstate Commerce Commission for a reduction in freight rates which 
were claimed to be unreasonable, and for damages for past payment of 
these charges. The Commission granted the reduction, the damages and 
the interest on these damages. The Court sustained the award of interest 
in these words (269 U.S. at 238-39): 


"The argument is that until entry of the award, it was 
uncertain whether any amount was payable by way of 
reparation, since the Commission might reduce rates 
for the future without awarding any damages for the 
past; that, moreover, the claim was unliquidated; that 
the claim was, in its nature, one which the parties 
could never voluntarily have liquidated, since a ship- 
per must, in any event, pay freight rates in accord- 
ance with the tariff as published and the carrier must 
retain the amount received; that failure by the carriers 
to observe this rule would have been a criminal viola- 
tion of the Elkins Act; . . . that repayment by the car- 
rier could, therefore, not have been made legally until 
after the final award (Pennsylvania R.R. Co. v. Inter- 


national Coal Mining Co., 230 U.S. 184, 197, . . .); 
that, for this reason, there could be no culpable delay 
in failing to repay the excess earlier; and that conse- 
quently there was lacking the only legal basis for 
allowing interest. 


"Tt has been the uniform practice of the Commission to 
recognize as an element of the damages loss of interest 
on charges unlawfully exacted; and, in ordering repara- 
tion, it has usually included as part of the damages such 
interest from the date of the payment. In Meeker & Co. 
v. Lehigh Valley R.R. Co., 236 U.S. 412, 420... , 
in Meeker v. Lehigh Valley R.R. Co., 236 U.S. 434, 
437, . . . and in Mills v. Lehigh Valley R.R. Co., 238 
U.S. 473, 477, 478, . . . , in each of which cases a 
judgment enforcing such an order was affirmed by this 
court, the opinions show that interest had been allowed 
in accordance with this practice. The practice of the 
Commission conforms to the general rules governing 
the allowance of interest. The wrong for which the 
statute renders the carrier liable is the exacting of pay- 
ment pursuant to an unlawful rate, not the withholding of 
the excess unlawfully exacted. The mere fact that the 
validity of the claim is disputed and that the amount 
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recoverable is uncertain obviously does not bar the 
recovery of interest. The Commission properly deter- 
mined not only whether interest should be included, but 
also the date from which it shall be included. Compare 
Arkadelphia Co. v. St. Louis, §.W. Ry. Co., 249 U.S. 
134, 147, . . .; Eddy v. Lafayette, 163 U.S. 456, 467, 
. . .3 The Scotland, 118 U.S. 507, ..." 


The Louisville case did not make new law. The Supreme Court 
had previously insisted that interest is due from the date of the illegal 
act as a matter of principle. Thus, in Arkadelphia Milling Co. v. 

St. Louis Southwestern Ry. Co., 249 U.S. 134 (1919), the Court had 
said (249 U.S. at 147): : 


"The contention that there was error in allowing interest 
upon the amount of the overcharges is unsubstantial. 


The damage was complete when the overcharges were 
made and as they were wrongfully made and without 


consent of the shippers, interest ran from that date on 
general principles." (Emphasis Supplied) 
Similarly, in Pennsylvania R. Co. v. Minds, 250 U.S. 368 (1919), the 
Court said (250 U.S. at 370-71): 


"It is insisted that the court erred in allowing the jury 
to add interest not exceeding 6 per cent on the damages 
found; this upon the theory that the recoveries were 
below the amounts claimed before the Commission 
which were so large as to be wholly unfair. But the 
defendants in error were entitled to full compensation 
for the damages sustained as the result of the wrong- 
ful discrimination against them. Section 8 of the Act 
to Regulate Commerce. . . . The Commission 
allowed interest as part of its award, and the District 
Court charged the jury that it might do so in making up 
its verdicts. We see no error inthis. For years 


these claims have been contested, the company never 


offered any payment of the awards, and unless interest 
is to be allowed there seems to be no means of making 


the claimants whole for the wrongs sustained’ by viola- 
tions of the statute.” (Emphasis supplied) 


The Pennsylvania R. Co. case was not a suit for overcharges, but was, 


like this case, a suit for refusal to carry (failure to furnish sufficient 
coal cars). 


These cases have been followed uniformly. Interest is allowed 
not as a matter of discretion, but as a matter of right. Thus in Miller 
v. Ideal Cement Company, 214 F. Supp. 717 (D.C. Wyo., 1963) the 
court said (214 F. Supp. at 721): 

‘No issue has been made concerning the question of 

interest on undercharges. Interest has been 

allowed on actions of this nature which are brought 

under federal law for the recovery of undercharges 

on shipments of freight in interstate commerce. 

Interest must be allowed from the respective dates 

on which the undercharges arose. T. & M. Transp. 

Co. v. S.. W. Shattuck Chemical Co., 10 Cir., 158 

F. 2d 909 (1947)." 
In the case cited by the Brown case, T. & M. Transp. Co. v. S. W. 
Shattuck Chemical Co., 158 F.2d 909 (C.A. 10, 1947), the Court of 
Appeals held, citing Arkadelphia and Louisville, that "On general prin- 
ciples, interest should have been allowed on the several undercharges 
from the respective dates on which they occurred." (158 F. 2d at 911). 
The Court there reversed the district court's decision not to award 
interest, and ordered that interest be awarded from the date the under- 
charges occurred. 


Pre-judgment interest is so consistently a part of the damages in 
reparation cases that its inclusion in the award is often undisputed even 
where the defendant disputes liability and the proper rate of interest. 
International Paper Co. v. Delaware & H.R. Corporation, 73 F. Supp. 
30, 35(D.C. N.Y., 1938). Indeed, its inclusion is so usual that it was 
awarded in Gardner v. Mid-Continent Grain Co., 168 F.2d 819, 824 
(C.C.A. 8th, 1948) (damages awarded for carrier's delay in delivery) 
even though, as the court noted, no demand for pre-judgment interest 
was made in the complaint. 


In the first Flota-Consolo decision, this Court said that all Louis- 
ville and such cases proved is that pre-judgment interest is not barred, 
not that it is mandatory. 302 F.2d at 894. But although such cases 


involved an affirmance of an award of pre-judgment interest, other 


courts have consistently reversed refusals to award pre-judgment inter- 


est in shipper-carrier reparation cases. T. & M. Transp. Co. v. S. W. 
Shattuck Chemical Co., cited supra, p. 34, is sucha case. Sois Fawley 
Motor Lines v. Cavalier Poultry Co., 235 F. 2d 416 (C.A. 4, 1956) 
wherein the Court said (235 F.2d at 419): 


"On the question of interest, we think that plaintiff 
was entitled to recover interest on the excess 
charges from the time they were paid, as it became 
entitled to recover the excess paid as of that time. 
Louisville & N.R. Co. v. Sloss-Sheffield Steel & 
Iron Co., 269 U.S. 217, 239-240, . . . Railroad 
Credit Corp. v. Hawkins, 4 Cir., 80 F.2d 818, 
825-826; Chesapeake & O.R. Co. v. Elk Refining 
Co., 4 Cir. 186 F.2d 30, 33-35, 36 A.L.R, 2d 
329; E.I. DuPont DeNemours & Co. v. Lyles & 
Lang Const. Co., 4 Cir., 219 F. 2d 328, 341-342. 


"For the reasons stated, the action of the court below 
in refusing to allow interest will be reversed and the 
case will be remanded in order that the judgment 
may be modified to include a proper allowance of 
interest." 

| 


And of course this Court did the same thing, i.e. reversed the denial of 
interest, in States Marine Lines, Inc. v. Federal Maritime Commission, 


114 App. D.C. 225, 313 F.2d 906 (1963), cert. denied 374 U.S. 831. 


In support of its statement in Flota that denial of pre-judgment 
interest is purely discretionary, this Court cited three cases: Dorsett 
v. Shore, 354 F.2d 373 (C.A. 4, 1957); Miller v. Robertson, 266 U.S. 
243 (1924); and Board of Coun Com'rs of the Coun! of Jackson v. 
United States, 308 U.S. 343 (1939). But the first two of these cases 
affirmed an award of interest — not a denial of interest.2’ The third 
case, Board of Com'rs v. United States, 308 U.S. 343 (1939), was a 
suit by the Federal Government on behalf of Indian wards against a 
county for property taxes wrongfully collected. Interest on the recovery 


= While these cases did say that an award of interest is generally "discretionary", 
such dicta is not even relevant, because these cases were not ‘claims by a shipper 
against a carrier. 
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was denied on either or both of two theories: (1) as a matter of state 
law, interest on taxes unlawfully exacted is barred; no Congressional 
intention appeared to change that law; (2) the county had “every practical 
justification for collecting [the taxes] at the time"; it "could not have 
known [the taxes were] not properly here." 308 U.S. at 353. Clearly 


the case is inapposite here: the dispute is governed by federal law, 


which has always been interpreted as allowing pre-judgment interest on 
such claims, and the Commission has found absolutely no justification 
for the wrongdoer's actions. The Commission's denial of pre-judgment 
interest was based on a wrong conception of the law, as this Court 
realized in States Marine Lines, Inc. v. Federal Maritime Commission, 


114 App. D.C. 225, 313 F. 2d 906 (1963), cert. denied 374 U.S. 831. 


As we have shown, prejudgment interest is always considered part 
of the compensation awarded a shipper when a carrier over or under- 
charges him, Louisville & N.R.R. v. Sloss-Sheffield Co., 269 U.S. 217 
(1925); Arkadelphia Milling Co. v. St. Louis Southwestern Ry. Co., 249 
U.S. 134 (1919); Miller v. Ideal Cement Co., 214 F. Supp. 717 (D.C. 
Wyo., 1963); T. & M. Transp. Co. v. S. W. Shattuck Chemical Co., 
158 F.2d 909 (C.A. 10, 1947); or refuses to carry for him, Pennsylvania 
R. Co. v. Minds, 250 U.S. 368 (1919); Pacific Gamble Robinson Co. v. 
Minneapolis & St. Louis Ry. Co., 105 F. Supp. 794 (D.C. Minn., 1952), 
aff'd in part, rev'd in part 215 F.2d 126 (C.A. 8, 1954), on remand 134 
F. Supp. 849 (D.C. Minn., 1955), Hernandez v. Bernstein, 1 U.S.M.C. 
686, 2 U.S.M.C. 62, 31 F. Supp. 76 (D.C. N.Y¥., 1940), 116 F.2d 849 
(C.C.A. 2d, 1941); or commits any other act for which he is liable in 
damages to the shipper, Gardner v. Mid-Continent Grain Co., 168 
F.2d 819 (C.C.A. 8th, 1948); States Marine Lines, Inc. v. Federal 
Maritime Commission, 114 App. D.C. 225, 313 F.2d 906 (1963), cert. 
denied 374 U.S. 831. Given the infinite opportunities for delay exem- 
plified by Flota's conduct here, the policy in favor of the award of 
interest is overwhelming. Absent interest, a carrier such as Flota is 
encouraged to delay, delay and litigate. The road to obtaining repara- 
tion is twisted enough without additional handicaps. 


In Hewitt-Robins, Inc. v. Eastern Freight-Ways, Inc., 371 U.S. 
84 (1962), the Supreme Court recently concluded that common law actions 
for misrouting claims survived the Motor Carrier Act. The Court said 
(371 U.S. at 88): | 

"Moreover, the allowance of misrouting actions would 
have a healthy deterrent effect upon the utilization of 
misrouting practices in the motor carrier field, which, 
in turn, would minimize 'cease and desist’ proceedings 
before the Commission. Finally, and not to be over- 
looked,the absence of any judicial remedy places the 
shipper entirely at the mercy of the carrier, contrary 
to the overriding purpose of the Act." 

This language is fully applicable here. Thus far, Flota has vio- 
lated the Shipping Act with impunity. By litigating its duty to carry, 
Flota extended the period of its illegal exclusive-dealing contract for 
two years. Although Flota was found guilty of violating the Shipping Act 
no action for the statutory penalties has ever been filed. Only the ex- 
cluded shippers’ right to reparation, however difficult and lengthy the 
enforcement of the right, serves as any motivation for a carrier to obey 
the Shipping Act. To allow Flota to delay reparation by indefinite litiga- 
tion, without even the compensation of interest to the shipper for Flota- 
procured delays, would plainly violate "the overriding purpose of the 
Act" to prevent discriminations such as Flota's. 


Here, neither the Board nor the Commission has ever cited any 


factual circumstance which would justify not fully compensating Con- 
solo.28 The fact of damage, the amount of damage, and the dates of 
damage have been proved with mathematical certainty. The carrier's 
illegal acts have been found unexcused by considerations of equity or by 


ze We do not deny that circumstances may exist which warrant departure from 
the general rule. For example, in United States v. Garcia & Diaz, Inc., 291 F.2d 
242 (C.A. 2, 1961), interest on overcharges was denied where the shipper — the 
government — waited eight years before even issuing a certificate of indebtedness. 
The claim for damages was not barred by laches only because the claimant was the 
Government. Such circumstances, as the Commission found, are not present here. 


any other considerations. Flota has inexcusably delayed and complicated 


the litigation, on arguments now found to be without any factual merit. 
The decisions should be brought into harmony by correcting the error, 
and following the rule announced in States Marine. 


CONCLUSION 


For the foregoing reasons, this Court should order the payment of 
reparation in the amount of $143, 370. 98 plus interest at the rate of 6% 
from each sailing from which Consolo was illegally excluded until 
May 27, 1961, and with interest at the rate of 6% on the entire award so 
calculated from May 27, 1961 until paid. 
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QUESTIONS PRESENTED 


Where the Court of Appeals remanded this case to the Commission "to con- 
sider whether, under all circumstances it is inequitable to force Flota to 
pay reparations, or at least inequitable to force it to pay those repara- 
tions calculated under the relatively harsh measure of damages utilized by 
the Board," did the Commission, upon considering the ons of the award, 
as directed by the Court, properly reject Flota's claim Beene a reduc- 
tion of, or elimination of reparations, on equitable eonncee 

Did the Commission employ a lawful measure of damages in Competing repara- 
tions? : 
..Inapplyingits measure of damages, did the Commission use accurate figures 


to represent gross profit from sales of bananas; freight icharges 3 and steve- 


doring and incidental expense? 


Did the Commission err in denying Consolo interest from the date of each 


sailing from which he was unlawfully excluded, and in denying Consolo inter- 
est on the amount finally awarded ($106,001.00) from 60 days after March 28, 
1961, the date of the Board's first order awarding reparations to Consolo 
($143,370.98)? | 


(NOTE: The foregoing are the Questions Presented as stated by respondents 
in the Prehearing Stipulation approved by the Court. A fifth question, 
necessarily dealt with in this brief, arises from petitioner Flota's con- 


tention that the Commission's procedure on remand violated the Adminis- 
‘“witrative Procedure Act.) 


CONZENTS 


QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT 
I. THE COMMISSION, IN FORMULATING ITS SECOND REPORT, HAS 
FULLY COMPLIED WITH THIS COURT'S REMAND | 


II. THE COMMISSION VALIDLY EXERCISED ITS DISCRETION IN 
DETERMINING THAT THE EQUITIES JUSTIFIED AN AWARD OF 
REPARATIONS 


A. Flota, having violated the Act despite two prior | 
decisions of the Board holding such conduct to be 
unlawful, can claim no equity from the fact that, 
one of these decisions was reversed two years later 


The alleged distinctions between Flota's situation 
and the Grace case created no equity in Flota 


Flota's contention that its vessels were not 
suitable to carry bananas for more than one ship- 
per does not support its claim of good faith 


Flota's contractual liability to its preferred 
shipper created no equity in its favor 


B. There is no equity in the circumstances sur- 
rounding Flota's petition for a declaratory order 


THE COMMISSION'S COMPUTATION OF THE AWARD WAS PROFER: 


THE BOARD'S FINDING OF COMPETITION HAS BEEN SUSTAINED 
BY THIS COURT | 


FLOTA DID NOT PROVE A FAILURE TO MITIGATE DAMAGES 


THE BOARD DID NOT ABUSE ITS DISCRETION IN DENYING 
CONSOLO PRE-JUDGMENT INTEREST 


VII. 


CONCLUSION 
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THE ADMINISTRATIVE PROCEEDINGS CONDUCTED BY THE COM- 
MISSION IN THIS CASE FULLY COMPLIED WITH THE SEPARATION 
OF FUNCTIONS PROVISION OF THE ADMINISTRATIVE PROCEDURE 
ACT AND IN EVERY RESPECT WERE FAIR AND IMPARTIAL 


A. Preparation by the Office of General Counsel ofa . 
draft report in the separate reparations proceeding } 
did not violate Section 5(c) 


The appearance of Commission counsel before this 
Court was not an investigative or prosecuting function 
within the meaning of Section 5(c) 
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1 
COUNTERSTATEMENT OF THE CASE 


This is a consolidated proceeding seeking judicial review of a report 
and order of the Federal Maritime Commission served September 18, 1963. The 
Commission awarded reparations of $106,001.00, with interest of 6 percent 
per anmum on any amount unpaid after 60 days from that date, to Philip R. 
Consolo (Consolo), as reparation for injuries caused by violations of sec- 
tions 1)(Fourth) and 16(First) of the Shipping Act by Flota Mercante Gran- 
colombiana, S.A. (Flota), arising from its refusal to earry bananas for 
Consolo. Neither Consolo nor Flota was satisfied with the Commission's de- 
cision, and both petitioned this Court for review. Consolo contends he was 


entitled to more reparations, whereas Flota contends he was entitled to none. 


These petitions are the most recent phase of a controvery that is now in its 


seventh year of litigation. 

On April 29, 1957 the Federal Maritime ee decided a substantially 
similar controversy between certain banana shippers and the Grace Line, 2 
carrier whose banana operations were indistinguishable in any material re- 
spect from Flota's. The Board held that Grace was a common carrier by water 
and subsequently ordered it to allocate its refrigerated = (reefer space) 
on equitable terms to all qualified shippers of bananas. On August 23, 1957, 
Consolo, citing the Board's decision in the Grace case, requested an equitable 
allocation of Flota's reefer space. His request was denied (JA 208-209). 

On October 21, 1957, Consolo, through counsel, made a second demand for 
1/ Effective August 12, 1961, the Federal Maritime Board was abolished and 

its functions and duties under the Shipping Act, 1916, were transferred 


to a new agency, the Federal Maritime Commission, by Reorganization Plan 
No. 7 of 1961, H. Doc. 187, 87th Cong. 1st Sess. 
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an equitable allocation, and informed Flota that unless his request was 
granted, Consolo would file a complaint with the Board (JA 209-210). On or 
about October 30, 1957, Flota filed a petition for issuance of a declaratory 
order seeking a ruling by the Board as to the effect of the Grace decision 
on Flotats exclusive contract for the carriage of bananas with Panama 
Eeuador Shipping Corporation (Panama Ecuador) . (JA 37-1} Two weeks later, 
on November 15, 1957, Consolo filed its complaint with the Board alleging 
that Flota's contract with Panama Ecuador was illegal under the Shipping 
Act because it excluded Consolo and others from the use of reefer space on 
Flota's vessels. An award of reparations was requested. Flota sought and 
received an extension of time within which to reply to Consolo's complaint 
(JA 9-52) 

On January 9, 1958 Flota requested a ruling on its petition for issuance 


of a declaratory order (JA 55-56). On May 1, 1958 the Board notified Flota 


that the petition would be consolidated with Consolo's complaint and as- 
signed Docket No. 827 (JA 63-65). Flota requested a postponement and success- 
fully delayed the start of the hearing in these consolidated cases until 
November 5, 1958. (JA 66-70) 

At a prehearing conference and again on the first day of the scheduled 
hearings it was decided that evidence as to Consolo's complaint would be 
first offered, following which Flota's petition would be considered in the 
light of all pertinent evidence (JA 71-73). 

After a full evidentiary hearing, an initial decision by a hearing 
examiner, exceptions and replies thereto, and briefs and oral argument be- 
fore the Board, the Board issued a report and order (JA 1-13) which held that 


3 
(1) Flota was a common carrier by water in the foreign commerce of the United 
States and thus subject to the Shipping Act, (2) its single-shipper contract 
covering bananas violated sections 14(Fourth) and 16 (First) of the Act in 
that Consolo was denied banana space to his prejudice and ioniaeie > and 
(3) further proceedings were required to determine Consolo's claim for repara- 
tions. Flota was also ordered to make its reefer space available to all 
qualified shippers of bananas on a pro rata basis. ° The Board found that in 
all relevant respects the facts of the case were indi stinguishable from 
those in the Grace case. Flota is a common carrier by “rs between Ecuador 
and U.S. North Atlantic ports, and is therefore subject to the provisions 
of the Shipping Act and to the Board's jurisdiction (JA 8-9). ‘The Board 
held that "/i/t is of no moment that /Flota/ has restricted its banana 
carryings to special contracts: 'the movement of any commadity. by a common 
carrier, regardless of the name the carrier uses in connection with it--or 
any part of it--must conform to the requirements of the Act, including its 
discriminatory injunctions or be stricken down.'" (JA 8). The Board added 
"that a common carrier owes a duty to the shipping public to serve similarly 
situated shippers alike" and that no matter what arrangements it makes it 
may not "assume the status of a contract carrier on its common carrier ves- 
sels, or grant to any shipper on such vessels special rates, special privi- 
leges, or other special advantages not accorded to all persons indifferently" 
(JA 8). | 
The Board found that Consolo was a qualified banana shipper and was 


denied refrigerated space by petitioner to his prejudice and disadvantage , 


while the shipper who received the exclusive use of that space was favored 


h 


and advantaged. The Board pointed out that it could find no justification 


in the record for Flota's conduct and concluded that "in denying /refriger- 


ated/ space to complainants, and in granting that space to a single favored 
shipper, /Flota/ has acted in violation of* the Act (JA 8=9). 

The Board rejeeted the argument that mere difficulty in the transporta- 
tion of bananas excused Flota from its duties as a common carrier by stating 
"/o/perating difficulties and vessel limitations do not justify prejudice 
and discrimination otherwise undue oz unreasonable" (JA 9). It also re- 
jected Flota's contention that the physical characteristics of its vessels 
were so different from those of Grace Line that the Board's ruling in the 
Grace case, and also an earlier 1953 Grace case, were not applicable to 
Flota. The Board stated that the "arguments relating to the differences 
between /Flota's/ vessels and Grace's are not impressive ~ (JA 8). It re- 
peated that the difficulties involved in icading, carrying, and discharging 
bananas from Flota'ts vessels "do not exempt /Flota/ from the discriminatory 
proscriptions of the statute; qualified shippers must not be excluded from 
participation in the /refrigerated7 space" (JA 9). 

Judicial review of the Board's decision was sought by Flota in case 
No. 15,330 in this Court. Consolo and another banana shipper who had been 
denied space on Flota?s vessels intervened. 

In May, 1960, a second full evidentiary hearing was held dealing solely 
with the issue of reparations due Conscic for damages resulting from the 
violations previously found. In ea recommended decision, the examiner fixed 
Consolo's damage at $259,812.26 and recommended an award in that amount. Ex- 


ceptions and replies were filed, and the Board heard oral argument. 
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In its second report, dealing with the reparations issue » the Board 


found that Flota's common carrier status started with its weekly operation 
of ships between Ecuador and the United States on or about July 20, 1955. 
It further found that Flota unlawfully refused to allocate reefer space to 
Consolo commencing August 23, 1957 and that this refusal continued until 
July 12, 1959, the date when Flota was specifically required’ by order of 
the Board to allocate some space to Consolo. Accordingly, the reparation 
period extended from August 23, 1957 to July 12, 1959. | 

Having set the time period, the Board next measured Consolo's damages 
during that period. It determined Consolo's award by finding the gross 
profit a shipper would have made on all bananas carried by Flota between 
August 23, 1957 and July 12, 1959. During this period Flota carried 
1,061,286 stems of bananas on 98 separate voyages. The gross profit was 
computed by deducting from the sales price of bananas in Phizadelphia, Flota's 
discharge port, the actual cost of procuring those bananas in Guayaquil, 
Eeuador, the loading port for these shipments. From that mas deducted Flota's 
applicable freight charges ($30.23 per ton) and the total handling or un- 
loading costs at Philadelphia (50.15 cents per stem consisting of 35.15 cents 
for stevedoring, 3 cents for overhead plus 12 cents for insecticides, rope 
and bags). The computed gross profit of $2 9513,236.43 less ‘computed expenses 
of $1,20),343.95 and incidental costs of $532,234.93, resulted in a computed 
net profit of $776,657.55 which wowld accrue to a single shipper using Flota's 
facilities during the reparation period. The Board then determined how meh 
of this profit Consolo would have realized but for Flota's exclusion of him 
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from its vessels. Using the actual space allotment given Flota in Septem- 
ber 1959 pursuant to the Board's order, the Board found Consolo to be en- 
titled to 18.46% of the proper net profit, or $143,370.98. 

Judicial review of the Board's second report and order was sought by 
Consolo, in case No. 16,366 in this Court, and by Flota, in case No. 16,369. 
Much as they do here, Consolo claimed the Board's award was inadequate, ani 
Flota claimed no reparations should be awarded. Still pending was Flota's 
original appeal seeking review of the Board's 1959 decision dealing with 
the question of its violations, consequently it was heard with the two new 
petitions challenging the Board's reparations award. 

The Court affirmed the Board's decision in Case No. 15,330. It held: 

1. That Flota was a common carrier of bananas. 

2. That the record adequately supported the Board's finding 

that operational difficulties and vessel limitations did not 
justify Flota's unlawful exclusion of qualified shippers from 
its space. 

That the Board made sufficient findings as to the reasonable- 


ness of Flota's conduct, and was entitled to conclude that 


neither the existence of an exclusive contract for the use of 


Flota's space nor Flota's request for a declaratory order 
remered its discriminatory refusal of space reasonable or 
just. 

In cases 16,366 and 16,369, the Court made a number of findings as to 

the correctness of the Board's reparations award. It found: 

1. That the Board did not abuse its discretion by denying Consolo 
pre-judgment interest, or by granting interest on its final 
award on amounts unpaid after 60 days therefrom. 


2, That the Board's choiee of 18.16 pereens for the proration of 
space on Flotats vessels to which Consolo was entitled, was 
not arbitrary or unreasonable. | . 
That the Board was correct in deelining to begin the repara~ 
tions period prior to the time Consolo first demanded an 
equitable proration of space, as eee from an ex- 
elusive contract for all Flotats ‘space. 
That the Board made adequate findings as to the existence of 
competition between Panama Ecuador, Flota's preferred shipper, 
and Consolo, and that there was sufficient evidence to support 
its finding of competition. cee 
The Court, however, remanded the case to the agency (ey this time, the 
Commission) on the ground that the Board had not adequately considered 
whether, despite Flota's violation of the Act, the individual or cumlative 
weight of certain circumstances urged by Flota in its argment to the Court, 


would render it inequitable to require Flota to pay reparations "or at least 


inequitable to force it to pay those reparations calculated under the rela- 


tively harsh measure of damages utilized by the Board." | 

On remand, the Commission reopened the proceedings to reeeive briefs and 
hear oral argument by the parties, on the existing evidentiary record. It 
did this because a full evidentiary hearing had already been held on the 
issue of reparations, and the parties had been given auple opportunity to 
present evidence material to that issue (SSJA 367-368). : 

In what is actually the third agency report in these proceedings, the 
Commineson in its report pursuant to the Court's remand re-examined the 


Tent 


reeord and the contentions of the parties in detail. I+ concluded that the 
equities did not favor Flota. It computed reparations by the same formla 
used by the Board: 18.6 percent of the net profit of a single shipper 
using Flotats faeilities during the reparations pericd. The Commission, 
however, reduced the Board's award by using the figure of $3.00 per ton to 
represent freight charges (this being the amount aetually eharged by Flota 
when ordered by the Board to open its space to several shippers rather 
than one); and the figure of 5.1 eents per stem to represent stevedoring 
costs after September 25, 1958 (this figure having been used by Consolo in 
estimating his damages for that period). The Commission's award was in the 
amount of $106,001.00, considerably less than half the sum originally 
recommended as reparations by the examiner and some $37,000 less than the 


Board had awarded (SSJA 399-13). 


The current petitions for review by this Court promptly followed the 


Commission's action. 


SUMMARY OF ARGUMENT 
I. This Court has already determined, in its previous tosh on. that Flota's 
denial of reefer space on its vessels to all qualified shippers except Panama 
Ecuador, was unreasonable aid unlawful. The Court remanded the case to the 
Commission to determine whether, under all the circumstances, | itiwould be inquit- 
able to award reparations, despite the fact that Flota violated the law. 

On remand, the Commission completely re-examined the record and determined 
that an award of reparations was justified. The Commission found that Flota 
had not made a sufficient showing of good faith to justify shifting the burden 
of its illegal conduct from its shoulders to those of Consolo, the shipper 
damaged by its violation. : 

The Commission's decision was fully consistent with this Court's order of 
remand, was based on extensive consideration of the record, and is supported 
by substantial evidence in the record. | 

In remanding this case to the Commission the Court told the Commission what 
to consider but not what to decide. Had the Court intended to decide that there 
was no basis on the record for an award against Flota it could have rejected 
the Board's reparations award as a matter of law and decided in Flota's favor. 
But the Court quite properly made no such decision. It left the determination 
of the equities to the discretion of the Commission. : 

The determination of equities involves subtle considerations of a party's 
good faith and reasonable conduct. Different inferences can be drawn from the 
same evidence. This is precisely the type of determination where administrative 


judgments are entitled to the greatest amount of weight by appellate courts. 


Regardless of how this Court would have decided the equities had it heen sitting 


in the Commission's place, the Commission's decision is clearly a valid 


exercise of its discretion, and has an adequate basis in the record. This Court 


should not substitute its judgment for that of the Commission. Alcoa Steamship 


Co. v. Federal Maritime Commission, __US“Kpp. D.C. 321 F,2d 756 (CADC 1963). 


II. 

A-B. Flota has made no satisfactory showing of good faith to justity its claim 
that it would be inequitable to award reparations. Flota's refusal to allocate 
Consolo an equitable share of its reefer space came on the heels of two au- 
thoritative pronouncements of the Board which clearly held that where the de- 
mand for space exceeds the supply, the carrier may not setieny one shipper in 
full, and thereby completely forclose the possibility of neti the demands of. 
others. Grace Line, the carrier involved in these holdings = ordered to 


discontinue its discriminatory contracts, and apportion its space upon a fair 


and reasonable basis. Consolo v. Grace Line | F.M.B. 293 (1953); Banana 


Distributors v. Grace Line 5F.M.B. 278 (1957). 

Rather than comply with these decisions, Flota chose to continue its ad- 
vantageous, exclusive contract with a single, preferred shipper, Panama Ecua- 
dor, and thereby foreclose all other qualified shippers from its reefer space. 
Four years later, it contended for the first time before this Court, that it was 
confused by what it termed the unsettled nature of the law in 1957. But there 
was nothing confusing about the law as it stood in 1957. The Board's rulings 
“ were amply plain to dispel any confusion on the part of a carrier who was gen- 
uinely interested in complying with the law. | 
C. Flota subsequently soughtto rely on alleged factual distinctions between its 
situation and the Grace cases as its ground for not accepting the decisions 
therein. Flota claimed that the structure of its vessels would not permit more 
than one shipper at a time to use its reefer space. Both the Board and this 
Court have already held that Flota's reliance on structural differences between 
its vessels and Grace's was unreasonable and unlawful. Flota did not attempt to 
make its space available to more than one banana shipper, and discharge its 


eee | 
obligations assa common carrier. It claims it:.feared several shippers could not 


cooperate in the use of the available space but this is no justification for 
offering space to only one. If shippers are never offered space, they are never 
given the chance to devise cooperative methods of using it. The fact is that 
once Flota opened its vessels, pursuant to the Board's order, a method was 
devised to satisfy the needs of five shippers. 

D. Flota's exclusive contract with one shipper furnishes no justification for 
shifting the burden of its illegal conduct to Consolo, who bore the brunt of 

such conduct. Flota, in fact, preferred to continue the advantages of its ex- 
clusive arrangement and clearly assumed the risk of doing so. It thereby vio- 
lated its obligations as a common carrier, as the Board and this Court both found. 
E. After repeatedly denying Consolo's requests for space and being told by 

him that he would file a formal complaint with the Board, Flota filed with 

the Board a petition for declaratory order. Its action under such circumstances 
lends no support to its claims of good faith. Its contention that there was 
undue delay in deciding the petition has no merit. The petition presented highly 
controversial questions and the Board, within its discretion, properly and lo- 
gically consolidated it with the complaint Consolo filed. Both pleadings in- 
involved the same basic issues, and were capable of determination on the same 
record. The decisions by the examiner and by the Board on these proceedings were 


rendered promptly, following hearing and oral argument. Flota contributed sig- 


nificantly to any delays in terminating the proceedings. The Commission rightly 


found that there was no equity in Flota's contentions respecting the handling of 
its petition. 

ITI. The Commission's computation of the reparations award was proper. It was 
based on the damages suffered by Consolo, i.e., the net profit he lost, as the 


result of Flota's discriminatory refusal, over a two-year period, to allot him 
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an equitable portion of its reefer space for shipment of bananas. It was fully 


supported by evidence in the record and by the relevant law. ‘The measure of 
damage urged by Flota is applicable in rate discrimination cases and not ger- 
mane here, where the gist of the offense is a discriminatory refusal to carry. 
IV. Flota's contention that the Commission did not make adequate findings as 
to the existence of competition between Consolo and Panama Ecuador, Flota's 
preferred shipper, is an attempt to relitigate an issue already determined by 
this Court. Both the Board and this Court concluded that there was substantial 
evidence to support a finding of such competition. | 

V. Flota did not carry its burden of proving that Consolo had failed to mini- 
mize his damages. Flota's allegation that suitable ships —s available to 
Consolo for charter was not supported by its own witnesses. ‘They did not es- 
tablish that Consolo could have economically employed time-chartered vessels. 
Flota's contention that the ships of the Chilean Line were available but not 
solicited by Consolo is untrue. Consolo did solicit and Sates some space on 
the Chilean Line but it later refused to carry his Retormnee) 

The Commission's award reflected the decreased profits and losses suffered 
during periods when Consolo was not utilizing all his space on Grace Line vessels. 
Flota's claim to the contrary ignores the whole basis of the Commission's com- 
putation of its award. | 
VI. The Board properly denied Consolo's claim for pre-judgment interest. The 
granting of interest is discretionary with the Commission, ne this Court held 
on the earlier appeals herein, and the Commission did not abuse its discretion in 
failing to award interest on equitable grounds. There is nd conflict between 
this Court's holding on the earlier appeals herein and its decision in States 
Marine Lines, Inc. v. Federal Maritime Commission,11h App. D.C.225, 313 F.2a 
906 (1963). | 
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VII. Flota was accorded a full and fair hearing in accordance with both the 
letter and the spirit of the Administrative Prodecure Act and due process of 
law. There were two separate and distinct proceedings before the Board, one 
involving the violations issue and the other involving reparations. No member 
of the General Counsel’s staff participated in the reparations proceeding 
before the Board. The nominal "participation" of the Deputy General Counsel 
years earlier in the violation proceeding is no basis for vitiating the Com- 
mission's otherwise valid reparations award on remand. Although the Commission 
directed the General Counsel staff to draft a proposed report and order in 
accordance with its instructions, and thus assist it in the decisionmaking 
function on remand, the Commission independently and fully discharged its own 
decisional responsibilities. There was no improper comingling of prosecutive 
and decisional functions in these proceedings. 

The appearance of the Commission's General Counsel staff before this Court 
in defense of the Board's original decisions was not an investigative or pro- 
secuting function withing the meaning of section 5(c) of the Administrative 
Procedure Act. Flota's contention to the contrary would deprive the Commission 
of either adequate representation in Court, or of competent legal advice in 


each case remanded by the Court. The General Counsel is synonymous with the 


Commission. He is the Commission's attorney-advisor and appears before this . z “ 


Court as the Commission's attorney solely in defense of Commission action. He 
does not appear for or as the "prosecutor" of anyone who has participated in 


the agency's proceedings. 


ARGUMENT 


I. ine Commission, In Formlating 


In remanding this case to the Commission, this Court discussed several 
contentions made by Flota which raised the issue of WEDEEG dost te Flota's 
violation of the Shipping Act, it would be inequitable to award reparations 
to Consolo. ‘The Court said of the Board's first decision. | 


| 

The Board took up most of these points individually and 
disposed of them briefly. But the essence of Flota's argument 
was that the cumulative weight of all the circumstances, and 
not any one circumstance, rendered it inequitable to require 
reparations. We are not prepared, on appeal, to go this far; 
but we do consider, in light of the Board's decision and the 
damages it imposed, that the Board failed to give adequate 
consideration to this issue. The Board may have erroneously 
believed (1) that it was required to grant reparations once 
it found a violation of the Act, or (2) that all of the issues 
as to the reasonableness or equity of Flota's conduct were 
determined in the first phase of the proceeding. In any case, 
we shall remand to the agency to consider whether, under all 
circumstances, it is inequitable to foree Flota to pay repara- 
tions, or at least inequitable to force it to pay those repa- 
rations calculated under the relatively harsh measure of 
damages utilized by the Board.2/ 112°App. D.C. at 311, 302 F.2d at 896. 


The Commission, considering Flota's equitable claims, stated in its 


report on remand: 


The Commission recognizes, as we think the Board did, 
that section 22 of the Shipping Act does not require the award 
of reparations when a violation has been found. The language 
of the section is that we "may" direct the payment of "full 
reparation" for injury caused by the violation. This is per- 
missive, hence the mere fact that a violation of the Act has 
occurred does not in itself compel a grant of reparations. 

We believe, also, that in granting reparations the Board took 
account of all the circumstances. But in any case we have 
made our own thorough review of this matter and have concluded 
that Consolo is entitled to reparations, though in an amount 
smaller than the Board awarded. In so concluding, we have not 
only reexamined the record but have considered the contentions 


Se ere 
Flota Se Grancolombiana v. Federal Maritime contssioy 112 App. D.C. 302 311 
302 F.2d 9} 
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of the parties including the arguments set forth in their 

briefs submitted on remand, and have particularly weighed 

the individual and cumilative effect of the factors men- 

tioned by the Court as they bear on the equities. (SSJA~),01-,02) 

It is Flota's contention that on remand the Commission could comply 
with the Court's order in only one way, i.e., by deciding that Flota had 
supported its equitable claims, and that Consolo was entitled to nothing 
for the damage suffered as a result of Flota's unlawful activities. Ac- 
cording to Flota the Commission's decision awarding reparations is not only 
inconsistent with the order of this Court but in "virtual defiance" thereof. 

Were there any validity to this position, the whole process of remand 
and reconsideration would have been a vain gesture, Had this Court in- 
tended to decide that there was no basis on the record for an award against 
Flota it could have rejected the Board's reparations award as a matter of 
law and decided in Flota's favor. But the Court quite properly made no such 
decision. It left the determination of the equities to the sound discretion 
of the Commission. Moreover, the Court clearly contemplated that the further 


proceedings "not inconsistent with this opinion" could result in the Commis- 


sion's accepting or rejecting Flota's contentions. Thus the Court's opinion 


stated: 


Our disposition of the case makes it unnecessary for us, 
at least at this time, to consider the remaining issues raised 
on this appeal. Thus, should the Board decide, on remand, that 
a different ‘measure of reparations is warranted, Flota's argu- 
ment as to the calculation of damages might be rendered moot. 
112 App. D.C. at 312n.'19, 302 F.2d at 896 n. 19. 


A remand is not a reversal. It does not reflect the Court's ultimate 
position on the merits. It tells the agency what to consider, but not what 


to decide. If upon its further consideration the agency arrives at a 


decision which has an adequate basis in the record - even if it is the same 
decision as before - it mst be sustained by the Court. Securities Exchange 
Commission v. Chenery Corp., 332 U.S. 19) (1947); National. Labor Relations 


Board v. Donnelly Garment Co., 330 U.S. 219 (1947). See also Grace Line, 
Inc. v. Federal Maritime Board, 280 F.2d 790 (GA 2, 1960), cert. denied 


364 U.S. 933 (1961). 

In the Donnelly case, supra, the NLRB had found Donnelly guilty of an un- 
fair labor practice. The Court of Appeals, however, eeeariod the case for 
failure of the Board to consider certain evidence. After further considera- 
tion "the Board, acting upon /The Examiner's/ report, issued virtually the 
same order." 330 US at 22h.. When the Board sought enforcement of this 
second order, the Court of Appeals again refused, this time on the ground 
that the Board had not granted the full hearing for which the case was re- 


manded. ‘The Board had stated in its second report (quoted in 330 U.S. at 


In compliance with the Court's mandate pursuant to the 
respective offers of proof submitted by the respondent and the 
D.G.W.U. at the original hearing, the Board permitted the intro- 
duction of such testimony. We have carefully considered all 
such evidence adduced by the responderit and the D.G.W.U. We 
find, however, that the testimony in question does not overcome 
more positive evidence in the record... . Since we find the 
testimony adduced totally unpersuasive that the employees 
voluntarily designated the D.G.W.U., we are moreover impelled 
to adhere to the opinion, derived from our experience! in ad- 
ministration of the Act, that conclusionary evidence of this 
nature is immaterial to issues presented in the case. 


The Supreme Court reversed the Court of Appeals, stating: 
We cannot read this otherwise than as an assurance by the 


Board that it did not merely go through the motions of allowing 
the testimony of these witnesses to get into the record as an 
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empty formality, but that it duly heeded the order of the Court 
and reflected upon the testimony. The Board judged of its 
worth, as it had a right to, in the light of the mass of other 
testimony in the case, and found it unpersuasive. 330 U.S. at 230. 
The Court also observed: 

In the light of the authority with which Congress has endowed 
the Board, and with due regard to the conscientiousness which we 
mast attribute to another branch of the Government, we cannot re- 
ject its explicit avowal that it did take into account evidence 
which it should have considered unless an examination of the 
whole record puts its acceptance beyond reason. 330 U.S. at 229. 
This Court has recognized that section 22 of the Shipping Act vests 

discretion in the Commission as to whether reparations should be awarded 
for a violation of the Act. Where, as here, the Commission has exercised 
this discretion and its decision has adequate basis in the record, the Court 
should not substitute its judgment for that of the Commission. Swayne & 


Hoyt Ltd. v. U.S. 300 U.S. 297 (1937); Alcoa Steamship Co. v. Federal Mari- 


time Commission, App. D.C, 321 F.2d 756 (CADC 1963} Booth SS Ob, v. US 29 F. Supp 


221 (1939). And this is so even ‘though the Court, sitting in the Commis- 
sion's place, might have decided differently. S.E.C. v. Chenery Corp., supra; 
Swayne & Hoyt v. U.S., supra. In the Booth case, supra, the Court observed. 
at p. 22h: 


There is serious doubt in the mind of this court as to the 
correctness of the findings and conclusions of the Commission, 
and as to whether the Commission should not have adopted the re- 
port of the trial examiner, Mr. Horan. 


But that doubt would not justify the court in setting aside 
and anmilling ithe order of the Commission, The test applied by 
the Supreme Court seems to be that if there is evidence to sup- 
port the Commission's findings, its order will not be set aside 
by the court even though the court might have a different opinion 
as to the weight of evidence, and might come to a different con- 
clusion on the same set of facts. 


This principle is especially sound here. The determination of equities, 
where subtle considerations of a party's good faith and reasonable conduct 
are brought into issue, and where different inferences may possibly be 
drawn from the same evidence, is a matter which rests tones in that area 
where administrative judgments are entitled to the greatest amount of weight 
by appellate courts." National Labor Relations Board v. Donnelly Garment 
Co., supra, at 229; National Labor Relations Board v. Nevada Consolidated 
Copper Corp. 316 U.S. 105 (192). : 

The Commission's second report was fully consistent with the Court's 
mandate. It was based on a thorough examination of the scoeee and is sup- 
ported by substantial evidence, as the report everywhere reflects. It does 
not follow at all that the Commission failed to give the ease "objective 
reconsideration" simply because its study of the facts showed that there 
was no real support for points urged by Flota and adverted to by the Court 
in its remand. : 


II. The Commission Validly Exercised Its Discretion In Determining That 


The Equities Justified An Aw. ° parations, 


Whether it is inequitable to award reparations to Console depends on 
the persuasiveness of Flota's protestations of good faith. The Commission 
carefully considered Flota's contentions and found that they have no merit. 


There is ample support for this finding. 


Good faith or the lack of it should be judged according to the circum- 


stances existing at the time. The Commission in deciding this issue con- 
sidered Flota's motives and actions at the time it violated the Act, not 


years later when Flota was formulating excuses based on hindsight, or on 
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events that occurred after the violation. These do not lend any credence 
to Flota's claim. Flota was not clairvoyant, and the wisdom of hindsight 
cannot substantiate its otherwise unsupported claims of good faith. More- 
over, the Commission could hardly overlook the fact that Flota's actions 
caused damage to an innocent party. To deny reparations would shift the 
burden of Flotats unlawful conduct from the shoulders of the lawbreaker to 
those of his victim. To justify such a decision requires not merely a sug- 
gestion of possible good faith, but a clear demonstration of actual lawful 


intent. Flota has made no such demonstration. 


A. Flota, having violated the Act despite two prior decisions of the Board 
that one o: ese decisions was reversed two years later. 

There is little doubt about the nature and effect of Flota's illegal 
conduct.,, Rather than offer its space on an equitably prorated basis to 
all qualified shippers, Flota chose to execute and carry out an illegal con- 
tract excluding all! shippers but one. It did this despite the following 
rulings by the Federal Maritime Board, then the agency with prime responsi- 
bility for determining violations of the Shipping Act: 


(1) Consolo v. Grace Line,  F.M.B. 293 (1953 where the Board in 
clear, unambiguous language held: 


"/T/£ more goods are tendered for transportation than the 
carrier's facilities can accommodate, a common carrier must appor- 
tion its facilities ratably against all shippers desiring them. 
Pem. R.R. Co. v. Puritan Coal Co. 237 U.S.121 (1915). The carrier 
may not satisfy one shipper in full, thereby disqualifying itself 
from meeting the demands of others." (p. 303) 


(2) Banana Distributors, v. Grace Line, 5 F.M.B. 278 (1957): 


First, where the demand for space exceeds the supply, the law is 
clear: a common carrier must equitably prorate its available 
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space among shippers. Penna R.R. Co. v. Puritan Coal Co., 

237 U.S. 121 (1915); Patrick Lumber Co. v. Calmar S.S. Corp., 

2 U.S.M.C. 9 (1941). Equitable proré ee space alone, how- 
ever, in view of the economic factors inherent in this trade, is 
not a panacea. And it was with these economic factors in mind 
that the examiner recommended forward booking arrangements 
/after the available space is thus prorated/. (pp. 281-285) 


In view of the foregoing, the Board adopts the examiners recom- 
mendation that Grace prorate its reefer space, upon a fair and . 
reasonable basis, among existing shippers and complainants and ~ 
their supporting interveners, under forward-booking arrangements 
of two years. To this end Grace shall cancel its existing con- 
tracts with three banana shippers. er reefer space, ‘upon 
reasonable notice, fairly and equitably under two-year ee 
booking arrangements, to all qualified shippers. (Emphasis 
supplied) (p. 286) 


The latter decision of the Board was issued on April 29, 1957. In 


May 1957, on the heels of this clear pronouncement by the Board that no for- 
ward booking arrangement was consistent with the Shipping Act unless the 
available space was offered to all prospective shippers, and equitably pro- 
rated among them, Flota allocated all of its banana space to one shipper - 
and for a three-year period. On August 23, 1957 Flota refused Consolo's 
demand for an equitable proration of space. It thus foreclosed all but its 
one preferred shipper from the use of its banana space for three years. 
Four years later, in an attempt to justify this action, Flota before 
this Court asserted for the first time that it was confused by the "un- 
settled" state of the law when it illegally excluded all but) one banana 
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shipper and as explanation for its confusion pointed to the reversal in 


1959 of the Board's 1957 Banana Distributors decision. 

It was of course easy for-Flota in 1961 to look back on the 1957 law 
and claim it was nunsettled.” But in 1957 Flota did not know it was un- 
settled and had no good reason to so believe. It had every reason to be- 
lieve otherwise. The Board had spoken not once but twiee, and had stated 
both times that a carrier could not lawfully maintain an exclusive contract 
with a preferred shipper, and thereby foreclose space on its ships to all 
other qualified shippers. The language of these Board decisiorg. as cited 
above, was abundantly plain. A carrier acting in good faith, or having a 
serious desire to comply with the law, would have done almost anything but 
what Flota proceeded to do, namely, execute a three-year exclusive contract 
with a single shipper. (SSJA 56-57) 

The fact is that Flota took the risk of ignoring the Board's decisions 


because it much preferred the exclusive arrangement, not because it thought 


On review of the Banana Distributors case, the Second Circuit Court of 
Appeals on February 13, 1959 reversed and remanded the Board's order, 
indicating that certain reasoning in the Board's decision was un- 
acceptable but that the decision might be sustainable on other grounds. 
Grace Line v. Federal Maritime Board, 263 F.2d 709, 711. The Court 
Said: 


"But we cannot now decide whether this new argument suffices 
to support the Report and Order now before us. We mst judge 
solely on the grounds then invoked by it." 


Three months later, in May 1959, the Board issued a new order and 
supplemental report and Grace thereupon again sought judicial review. 
The Second Circuit affirmed the Board's decision. (280 F.2d 790 (1960), 
cert. denied 36) U.S. 933 (1961)). 
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at the time that the law was unsettled. And this is further pointed up by 


the fact that Flotats alleged "confusion" as to the law was first raised in 
this Court and was never raised before the Board. The strained arguments 
that Flota now makes to this Court are simply further Seemnies of its ef- 
forts belatedly to surround its illegal conduct with an aura of equity and 


good faith which was in no way discernible at the time it violated the Act. 


2h 


B. The alleged distinctions between Flota's situation and the Grace case 
created no equity in Flota. 


The Grace Line decisions, supra, have already been declared by this Court 
to be valid authority’ on which to base a finding that Flota violated the Act. 


As the Court stated: 


Flota discriminated by favoring Panama Ecuador over 
Consolo - just as in the Grace Line case the carrier 
had made special contracts with favored shippers and 
had declined to serve others. 112 App. D.C.ab 0% 302 F.2d at 896. 


The question then is not whether the Grace cases were binding on Flota-- 
this Court has already said they were--but whether the Commission, in consider- 
ing the reparation equities, had an adequate basis for rejecting Flota's con- 
tention of good faith reliance on supposed distinctions between its situation 
and Grace's. 

As we have noted, the Board's 1957 decision in Banana Distributors v. 

x @race Line, supra, clearly indicated to a carrier who was acting in good faith 
and sincerely desirous of obeying ‘the law, even if it meant discontinuing ac- 
tivities which it found desirable and convenient, that steps should be taken to 
comply with the decisions. Flota defied the decision and has since invented 
far-fetched excuses for defying it as well as the 1953 Grace decision. 


he Consolo v. Grace Line decision of 1953 was factually similar to the 1957 
case. Flota's attempt to discredit the earlier case is not only unfounded, 
but immaterial, for even if it had never been made, exclusive contracts in 
the banana trade were clearly interpreted to violate sections 1, and 16 of 
the Shipping Act in the 1957 case. Plotgiattaches great signigicance to the 
fact that no order was issued concurrently with the 1953 decision. That case, 
like this one, was a complaint proceeding brought by one private party (Con- 
solo) against another (Grace). The Board's report directed the parties to 
submit a proposed order to the Board. However, the parties settled their 
differences. Consolo was given space on Grace vessels, and a formal order 
was not issued until later. The Board's report clearly stated that "the 
carrier may not satisfy one shipper in full, thereby disqualifying itseif 
from meeting the demands of others." If Flota was genuinely confused or 
misled by the initial lack of an order in the 1953 case, presumably it would 
have discovered this confusion long before now. Flota here raises it for the 
first time. Its ability to argue about the erder and yet ignore the Board's 
1953 language, is typical of Flotas whole approach in demonstrating the 
equities" of its position. (See Appendix A 
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Yet the situation in the Grace cases directly paralleled Flota's situation. 
In the 1957 case, for example, Grace had granted exclusive contracts for the 
use of its space to three shippers, under two year contracts, renewable at the 
option of the carrier. (Flota's 1955 contract with Panama Bouador was for 
exclusive use of its space, for a period of two years, renenente at Flota's 
option; its 1957 contract with Panama Ecuador was for three rears) While the 
Grace contract was in effect, the two complainants requested space on its vessels, 
but their requests were denied. (Consolo, during the period of Flota's exclusive 
contracts with Panama Ecuador, requested space on Flota's vessels and his request 


was denied. JA 208-210.) 


The Board stated "it is obvious that /Grace7 cannot satisfy all the reefer 


space desires of its present shippers and those of complainants and their sup- 
porting interveners [Fast as Flota could not satisfy all the demands of both 
Panama Ecuador and Consolo/, and thus arises the problem of providing a plan, 
consistent with common carriage, of allocating space to qualified banana shippers." 
Further, said the Board, the “equitable proration of space alcne, however, in 
view of the economic factors inherent in this /panana/ trade, is not a panacea, 
and it was with these economic factors in mind that the examiner recommended the 
adoption of a forward booking arrangement." 5 FMB 28), 285. | 

A forward booking arrangement is a contract between a eer and qualified 
shippers which, inter alia, commits the shippers to utilize or be responsible 
for a set amount of space for a period of years. The 1957 Grace decision found 
two years to be a reasonable period. At the inception of neaconsract the car- 
rier must offer idential terms and treatment to all qualified! shippers. If 
this is done, the Commission will not compel an allocation to other shippers dur- 
ing the contract period. The Board directed Grace to cencel its existing con- 


tracts with the three banana shippers, and offer reefer space, upon reasonable 
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notice, fairly and equitably, under two-year forward booking arrangements, to all 
qualified shippers." 

But Flota did not offer a fair and equitable proration of space to the qual- 
ified shippers. Instead, in 1955, and again in 1957, (when, three shippers bid 
for its space - JA 197), it offered the space on an.all or nothing basis to the 
highest bidder, never even considering proration, and executed the same kind of 
contract the Board had declared illegal. 

Flota takes four pages of its brief (pp. 29-32) to justify this action by 
alleging that its 1957 exclusive contract was, after all, for three years, and 
thus was not significantly different from the two-year forward-booking period 
approved in the 1957 Grace case. This in not only immaterial to Flota's viola- 
tion, it emphasizes the extent of Flota's indifference to the Board's ruling. 

The very crux of that ruling was that an equitable proration of space to shippers 
must be made before any forward-booking system is instituted and before the rea- 
sonableness of its duration can be considered. The duration of Grace's illegal 


contract was two years. But it had taken no steps to prorate the available space 


among qualified shippers, just as Flota took no such steps, even though it was 


fully forewarned. Flota's alleged reading of the Board's decision is grossly 
erroneous and unjustified. It shows that Flota did not in good faith misinter- 


pret the law but chose to ignore it. 


3/ Despite the obvious import of the Board's ruling, Flota cites the fact that 


the procedure used by the Board was not to issue its order simultaneously 
with its report but to have a proposed order submitted by the complainant for 
its approval. The order, adopted on August 20, 1957, was strongly worded and 
fully detailed (see Appendix A). Despite Grace's appeal, the order was not 
stayed and remained in full force during the Grace litigation. Consolo's de- 
mand was made on August 23, 1957. Not until two years later did Flota's ac- 
tions indicate any recognition by it that this order even existed. 
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C. Flota's contention that its vessels were not suitable to carry bananas for 
more than one shipper does not support its claim of good faith. 


Both the Board and this Court rejected Flota's contention that physical 
differences between its ships and those of Grace justified a different holding 


as to the legality of its exclusive arrangement, and both ruled or Flota's 


reliance on this alleged distinction was unreasonable and unlawful. However, 
in remanding this case to the Commission, the Court stated: 


Finally, the Board felt that the operational difficulties 

of multiple loadings could be overcome by the ‘ingenuity 

of practical men.' But Flota suggests that later events 

have shown that the Board was mistaken. 112 App. DS.% 311 n. 16, 302 F.2d 
at 896 n. 16. : 


On remand the Commission considered the "later events" which Flota sug- 


gested to this Court, and found that they did not support but rather effectively 
disproved Flota's position. After the Board ordered cancellation of Flota's 
exclusive contract with Panama Ecuador, five shippers shared Flota's available 
space, Consolo and four others. In order to make the most effective use of their 
space, they combined into a single corporation, the Continental Banana Company, 
thereby solving the problems of multiple loading. | 

Each of the shippers was thus able to get his bananas on the ship; and five 


shippers rather than one received a fair allocation of space. As the examiner 


a This Court stated: 
"hs we have pointed out, the Board rejected Flota's argument that structu- 


ral differences between Flota's ships and Grace's justified Flota's dis- 
crimination. It also rejected Flota's attempted justification based on 
vessel scheduling and shipper convenience. It ordered that space be made 
available to shippers on a 'fair and reasonable basis.' It noted that an 
appropriate forward-booking system would be just and reasonable 'as op- 
posed to unjust and: unreasonable which aptly describes the present system.' 
Under the circumstances, we think it beyond question that the Board con- 
sidered and made sufficient findings as to the reasonableness of Flota's 


conduct." (112 App. D.C. at 307, 302 F.2d at 892) 
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stated, "The mere specter of a 3-deck hold should not be allowed to defeat the 
ingenuity of practical men well-versed in their business." In this instance, 

such "ingenuity" analyzed the prablem and solved it. Needless to say, all ships 
in a trade will not be able to load with equal facility. Instead of solving or 
even exploring . its problem, Flota proceeded to exclude qualified shippers from 
its vessels, in order to continue its advantageous but clearly illegal contract 
with Panama Ecuador and to escape its obligation as a common carrier. What it 

did amounted to a convenient prejudgment that the problem was insoluble. Its later 
resort to the structural differences of a ship to avoid the legal precepts based 
on activities of a similar carrier, a similar contract, the same commodities, 


and the same trade, goes a long way toward destroying its claim of good faith. 


7/ Flota now argues that the record should have been reopened on remand so that 

evidence could be introduced that operations under this cooperative plan were 
unprofitable. This proposal was properly rejected. A full evidentiary hear- 
ing had been held on reparations in May of 1960, almost one year after this 
system was instituted and Flota had ample opportunity then to present any 
such evidence. This argument is but another of Flota's afterthoughts. 


8/ Flota cites testimony (Br. p. 35) given by Consolo in the Banana Distributors 
case to the effect that confusion would reign on Grace's vessels were the num- 
ber of shippers increased; and testimony by Panama Ecuador's president that 
Flota's vessels were not designed for multiple carriage of refrigerated goods. 
Consolo was the preferred shipper in Banana Distributors, and intervened in 
that case to protect his preferred status. Panama Bcuador, of course, was 
Flota's preferred shipper. This testimony must be appraised as the testimony 
of shippers interested in maintaining their own advantageous arrangement, and 
the Commission was well within its permissible discretion in giving it no 
credence. 
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Flota's obligation as a common carrier was clear. The law compelled it to 
" 


prorate space among interested shippers on a fair and equitable basis. Fears 
that shippers would not cooperate in such use of the space would not excuse this 
duty. Cooperation or lack of cooperation is a matter which depends on the coop- 
erative moods of the shippers involved. A refusal to carry goods for many be- 
cause of a fear that they can't cooperate, is no justification for offering the 
space to only one. If shippers are never offered space, they are never given 
the chance to deviseccoperative methods of using it. Flota completely precluded 
this. In the final analysis the possibility of cooperation is one to be assessed 
by the individual shippers, and not the carrier. It is the carrier's duty to 
offer space to all. If cooperation is truly impossible and space must be used 
Jon an exclusive basis, shippers will accept that ee | 
On this appeal Flota raises for the first time the contention that the ex- 
aminer's finding that multiple loading problems could be solved related to a 
newer fleet, not in service at the time it signed its exclusive contract with 
Panama Ecuador. Flota began service with the first vessel of its new fleet in 
July, 1957, and from that date until July, 1958, put five of cits six:new vessels into 
operations(A170 SSJA.427). The Commission took extensive testimony on the issue of 
57 In this conection, note Flota's claim on page of its brief, that following 
the Board's order in the Banana Distributors case, and up to 1959, 29 demands 
for its space were received. Thus whatever Flota's opinion was as to the 
suitability of its space for multiple shippers, it would appear that a sub- 


stantial number of "practical men" were willing to apply their "ingenuity" 
to solve the problem. (SSJA 333) 


whether physical differences in Flota's vessels justified its closing its space 
to qualified shippers. 

The examiner found that the use of Flota's vessels by multiple shippers 
would add 5 hours to'its loading time. Flota's preferred shipper had testified 
that the additional loading time would be 10-15 hours. The Board ruled that even 
if the 15-hour figure were accepted, Flota's alleged contract still could not be 
sustained. It clearly rejected Flota's claim that differences in its vessels 
could justify its illegal conduct. This Court sustained the Board as follows: 

Flota sought to avoid the effects of the Grace Line 
cases by showing that Flota's operations and vessels 
were substantially different from those of the Grace |. ..: 
Line. The examiner and the Board took extensive 
evidence and considered this question at great length. 
The Board concluded: "The arguments relating to the 
differences between Flota's vessels and Grace's vessels 
are not impressive... . operational difficulties and 
vessel limitations do not justify prejudice and 
discrimination otherwise undue and unreasonable." 5 FMB 
at 639. We believe this finding to be adequately 
supported by the record.112 App. D.C. at’ 307, 302 F.2d at 892) 

At no time during the long course of this litigation did Flota contend before 
the Board, before this Court or before the Commission, on remand, that any dif- 
ferences between its old fleet and its new fleet should compel a different rul- 
ing as to either its violation of the Shipping Act or the reparations recoverable 
as a result of that violation. The argument now made is but another in Flota's 
long series of attempts to relitigate every facet of this controversy under the 
guise of examining the reparations "equities." 

It is most significant, that while Flota claims equity as a result of alleged 
difficulties in loading bananas on its old vessels, it did not do equity by grant- 


ing shippers' requests for reefer space on the five new vessels if, as Flota's 


argument suggests, the five new vessels had physical characteristics more adapt- 


able to multiple loading. 
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D. Flota's contractual liability to its preferred shipper created no 
equity in its favor. i 


The Board and this Court both found that Flota violated the Shipping Act 


by contracting its reefer space to the exclusive use of one shipper, thereby 


foreclosing and damaging other qualified shippers. Flota, by a circular process, 


now argues that while adherence to this contract violated the ‘law, its poten- 
tial liability under the contract compelled the Commission to ‘refuse reparations 
to the party damaged by the violation. | 

The inescapable corrollary of this proposition is that whenever a party 
wishes to engage with impunity in discriminatory practices violative of the 
Shipping Act, all it need do is enter into a contractual obligation to continue 
the violation. Any damages suffered by the party discriminated against will thus 
be borne by him, not by the wrongdoer. However desirable this may seem to Flota, 
such a result is plainly untenable. It not only thoroughly victimizes the in- 
jured party, it effectively removes one of the deterrents to violation of the 
Act, namely, possible liaibility to an injured party. 

Flota pictures itself as having been on the horns of a dilemma and claims 
that had it accepted Consolo's demands, it might have been faced with litigation 
for breaching its contract with Panama Ecuador. The record amply supports the 
Commission's skepticism as to whether Flota was in fact the ae "man in the 
middle" it now portrays. Perhaps the possibility of litigation existed had Flota 
acceded to Consolo's demand and prorated space for his use, but Flota was not 
without protection. A provision in its contract with Panama Ecuador, its pre- 


ferred shipper, recited that: 
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If any provision or term hereof be invalid or 
unenforceable for any reason, Grancolombiana 
shall have the right to terminate this contract 
by giving seven€7) days' written notice of 
termination to lessee, but in such event lessee 
shall not be responsible to Grancolombiana 
excépt for any hire or other expenses which it 
may have incurred to the date of termination, (JM 181; SSJA 33) 
Despite the protection of this provision, despite the Board cases une- 
quivocally declaring contracts such as this to be in violation of the Shipping 
Act, and despite Consolo's demands for a fair share of the reefer space, Flota 
adhered to its exclusive and discriminatory arrangement. Manifestly, the Com- 
mission had ample basis to find, as it did, that Flota followed this course not 
out of a spirit of good faith, but because it preferred to continue its mutually 
advantageous arrangement with its preferred shipper. 
In so acting, Flota violated its common carrier duty to carry goods for 
all qualified shippers and clearly assumed the risk that it might have to face 
the consequences. The Commission quite naturally was unable to find any good 


faith in Flota's efforts to avoid the consequences and shift the burden of its 


wrongdoing to the party who bore the pecuniary brunt thereof. 
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E. There is no equity in the circumstances surrounding Flotats petition for 
a declaratory order. 


This Court has declared: 
Allowing the Board that measure of discretion 
due to it because of its expertise and status 
as an administrative agency, we think it was 
entitled to conclude that neither the exclusive 
contract nor the request for a declaratory 
order rendered Flota's discriminatory refusal 
of space reasonable or just .10/: (112 App. D&.at 307-308, 302 F.adiat 892-893) 
The record conclusively shows that Flota filed its petition for a declara- 
tory order only when faced with the certainty of a formal complaint by Consolo, 
whose requests for space it had repeatedly denied. In April, |1957, the Board 
held that where demands were made upon a carrier for more space than was avail- 
able, the carrier had the duty to make an equitable apportionment of the space 
among the qualified shippers. One month later, Flota was faced with conflicting 
demands for space by three shippers--Panama Ecuador, Banana Distributors, and 
Consolo. Surely this was a most opportune time for it to petition the Board 


if in fact it had doubt as to its status in the light of the Board's Banana 


| 
Distributors decision. Flota, however, chose to proceed as if the decision did 


not exist. It contracted all its space to a preferred shipper and denied the 


demands of others. 
Flota was also contacted by counsel for Banana Distributors, and its at- 
tention was directed to the Board's recent ruling. A demand was made for|a. ” 


share of the space, (JA 210) 


10/ The ‘Court did not suggest that the mere filing of the petition for declara- 
tory order supported Flota's claim of good faith. The issue remanded for the 
Commission's consideration was whether the length of time between the filing 
of this petition and the Board's decision lent any support’ to Flota's claim. 
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and again Flota had the occasion to submit its alleged problem to the Board. 
Again it reacted by refusing the shipper's request (JA 202). 

There followed a letter from Consolo, calling Flota's attention to the 
Banana Distributors case, requesting a fair and reasonable allotment of space, 
and advising that unless such an allotment was made a formal complaint would be 
filed with the Board (JA 208). Flota stood fast, denied Consolo's request, and 
made no attempt to seek a declaratory order (JA 208-209), 

Finally, Flota received a letter dated October 2, 1957, from Consolo's 
attorney, renewing his demand. This time a more-pressing threat of formal action 
was made. Consolo's attorney stated that "if this request is not met by Novem- 
ber 15, 1957, Mr. Consolo will file a complaint against your company with the 
Federal Maritime Board, demanding an allotment of space and damages for unlaw- 
ful exclusion from your vessels." (JA 209-210) 

Faced with the immediate certainty of a formal complaint, Flota finally 
recognized tha it had to do something. It reacted by filing with the Board a 
self-serving petition which it now interprets as a good faith submission to the 
will of the Board which compels a finding that reparations should not be awarded. 


In effect, Flota seeks to be rewarded not for complying with the law, but for 


its ingenuity in hurrying to the Board with its own "white paper" after it became 


abundantly clear that it was about to be made a defendant before the Board in a 
substantial lawsuit for its unlawful conduct. Surely, Flota's magnanimous state- 
ment that it would obey the Board's order in these circumstances compelled no 
finding by the Commission that the burden of Flota's steadfast refusal to open 
its vessels to qualified shippers should be shifted from Flota to the injured 


shippers. 
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Flota's claims of delay are unjustified. The Board was jrequired by law 


to investigate and determine Consolo's complaint, which was filed November 15, 
1957--two weeks after Flota's petition--unless, of course, Flota satisfied the 
etapa = It had no right to defer consideration of Consolo's complaint 
until after determination of Flota's petition. (GSJA 301-302): Mreover, the underlying 
issue in both documents was the same--whether Flota was bound by the Board's 
decisions in the Grace cases requiring a common carrier of bananas to appor- 
tion its space on an equitable basis to all qualified shippers--and it obviously 
would have made no sense to treat them as different proceedings. 

It should be borne in mind that Flota's petition raised all of the issues 
Grace raised, and then some. Further, where an agency exercises its discretion 
to pass upon a petition for declaratory order, it must do so on the record after 
notice and opportunity for agency hearing (See section 5 of the Administrative 
Procedure Act 5 U.S.C. 100). Hearings were therefore indispensable on two 
papers, filed within two weeks of each other, involving the — basic issues, 
and capable of Bateeninetion on the same record. Economy, fairness to the 
parties, and plain logic pointed to consolidation of the preeesineee It would 
have been unwise and unjust to Consolo, if not unlawful, for the Board to defer 


consideration of Consolo's complaint until action was complete on Flota's peti- 


tion. The Board's action; consolidating the proceedings was practical, fair, 


117 Section 22 of the Shipping Act, 1916 (46 U.S.C. 821) permits any person to 
file with the Board a sworn complaint for reparations based on any violation 
of the Act by a common carrier by water, and requires the carrier to either 
"satisfy the complaint or answer it in writing." The section further provides: 
"If the complaint is not satisfied the board shall . . . investigate it in 
such manner and by such means, and make such order as it deems proper. The 
Board . . . may direct the payment, on or before a day named, of full repara- 
‘tion to the complainant for the injury caused by such violation." 
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and clearly Ce Ls ao Federal Communications Commission v. 


SS V cnr pC 


Pottesville’ ‘Broadcasting C ; 309 U. S. 13h (190). . 


Western Air Lines v. Civil Aeronatics Board, 18) F.2d 545 (CA 9, 1950). 

Plota's claim that the Board failed to dispose of its contentions with ade- 
quate speed is largely a myth. The issues raised by its petition were not sus- 
ceptible of summary determination. They were complex issues and, as must be all 
too clear to this Court, sharply contested. Flota, moreover, did nothing to 
facilitate disposition of the controversy. It introduced the contention that 
differences between its vessels and those of Grace warranted a different result, 
and also substantially reiterated Grace's contentions. As the Commission said, 
Flota had the right to do this "but any possibility of a prompt disposition of 
the controversy was thereby precluded." 

Such a case cannot be decided overnight. Flota's position occasioned ex- 
tensive testimony as to the comparative structure of the vessels, their capa- 
bilities, and loading procedures. Other testimony was offered as to conditions 
in the industry by which Flota’ sought to justify its conduct. Flota likewise 


contended it was not a common carrier of bananas. All this produced lengthy 


hearings. Following the hearings, time had to be allowed for the parties! briefs, 


the examiner's decision, exceptions thereto, replies to exceptions, and finally 
oral argument before and decision by the Board. But despite the extensive rec- 
ord and argumentation by the parties, the examiner's decision was rendered three 
weeks after briefs were filed by the parties, and the Board's decision was ren- 


dered six weeks after it heard oral argument. 
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As for the delays prior to the formal hearings, the record shows that Flota 

contributed its fair share. (SSJA 303) When in the early part of April, 1958, 
the examiner indicated that a joint hearing should be held in the two proceedings 
(Flota's petition, and Consolo's complaint, JA 58-59), Flotats counsel expressed 
agreement but asked (solely on the basis of personal convenience) that the pre- 
hearing conference not be held until the second week in May. (JA 57-58) At the 
prehearing conference, held May 5, 1958, it was agreed by all parties, Flota 
included, that the hearing would not be held until some time during the month 
of September, a delay of some five months. The expressions of Flotats counsel 
favoring a September hearing lend little support to its present contention of 
prejudice resulting from delay. He stated at the prehearing conference: 

I have a number of trials coming up this month and in 

June, and as you undoubtedly know, in the civil courts 

everybody wants to get his case tried before the summer 

recess, so I will be pretty busy in the District Courts 


and State Courts in New York these coming months, which 
I know will take almost all of my time. 


Then of course you have July and August coming along, which 
is vacation and while I take very limited ones, because 

I'm a lawyer, I would prefer the early part of September. 
(SSJA 458) 


Flota's claim that the presence of the reparations issue forced it to 
agree to a postponement is therefore sham. The reason, once again, was 
personal convenience. i 

Flota makes much of the fact that in considering whether or not to sever 
the issue of reparations "the Examiner delayed for almost peven weeks, until 
June 23, 1958." This so-called "delay" was between the prehearing conference in 


May and the scheduled hearing in September, 1958, and hence was not a delay at 


all. It did not add one day's time to the duration of the proceedings. 
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After readily acceding to the delay of the hearing until September, Flota 


made application to the examiner to defer the hearing date wtil December’ (JA 6).:.Its 


attempt to attribute this further postponement to the examiner's decision to con- 
sider reparations claims concurrently with Flota's petition likewise has no 
merit. The examiner's position on this matter was made known to Flota in June, 
1958, i.e., that some time in September a hearing on reparations would be held, 
and on July 10 Flota was notified of the exact date--September 22. Its motion 
for discovery was granted on August 21, giving it a full month before the sched- 
uled hearing to complete its preparation. 

Consolo objected to delaying the hearing to December, as urged by Flota, 
and it was therefore started November 5, 1958. It is next to impossible to 
square Flota's presently professed concern for delays with its conduct at the 
time. If it had been truly concerned about delay increasing its liability, it 
would have made every effort to expedite the proceedings. Instead, it contribu- 
ted significantly to any delays that occurred and it is small wonder that the 
Commission could find no equity in Flota's contentions regarding its petition 
and the Board's handling of it. Throughout the period these proceedings con- 
sumed, moveover, Flota's vessels remained closed to all but its preferred banana 


shipper and it continued to enjoy the advantages of this unlawful arrangement. 


III. The Commission's Computationof the Award Was Proper 


The Commission's award of reparations is based on the damages suffered by 
Consolo, i.e., the net profit he lost, as a result of Flota's discriminatory re- 
fusal, over a two-year period, to allot him an equitable mortion of its reefer 
space for shipment of bananas. The amount of the award was computed as follows: 
For each voyage made by Flota during the reparation period (Panama Ecuador being 
the only banana shipper), there was figured, for the actual number of bananas 
carried, the price received upon the sale of the bananas less! the cost of pur- 
chasing them. From this figure was deducted shipping and handling expenses such 
as freight and stevedoring, to arrive at the net profit or loss for the bananas 
shipped on each voyage. The total net profit for the 98 voyages made during the 
reparations period was computed by taking the sum of the net profit or loss on 
each of the voyages. The Board found (and the Court sustained its finding) 
that an equitable proration of space to Consolo during the Denerericn period 
would have been 18.6 percent of the total. Thus to determine Consolo's damage 
because of being denied his just proration of space, 18.6 percent of the net: 
profit was taken, and the resulting figure awarded as Peperetoree (SSJA 412) 

The Commission's award on this basis is firmly grounded in prior authority. 
Roberto Hernandez Inc. v. A. Bernstein etc. 1 U.S.M.C. 686 (1937), 2 U.S.M.C. 

62 (1939), affirmed 116 F.2d 849 (CA 2, 191). Hernandez was'a shipper of 
automobiles who was refused any space on the vessels of Bernstein, a common 
carrier. In the first part of a similar two-part proceeding (1 U.S.M.C. 686), 
Bernstein was found to have violated section 1) of the Shipping Act by unjust 


discrimination against Hernandez. Because of the denial of space by Bernstein 


(and other respondents), Hernandez was unable to ship automobiles from June 1 to 
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December 31, 195. Hernandez proved that he could have obtained and shipped 


automobiles and could have sold the same in Spain except for the denial of 
transportation. He proved the purchase and sale price of automobiles if obtained 
and shipped, On these facts he was awarded the net profit he would have earned 
had te not been denied space on the vessels (2 U.S.M.C. 62-67). 

In an action under section 30 of the Shipping Act (46 U.S.C. 829), brought 
by Hernandez to enforce the award of reparations, the defendants raised almast 
the same argument Flota now urges on this Court. They contended that the one 
sure of damages was incorrect and that Hernandez did not attempt ee mitigate 
his damages. The district court agreed (31 F. Supp. 76). On appeal, . however, 
the Second Circuit reversed (116 F.2d 89) stating that the district court de- 
manded standards which were too high and that the agency decision, if supported 
by substantial evidence (and in the absence of new evidence), must be sustained. 
Furthermore, the Court stated, the burden was on the defendants to prove any 
failure by Hernandez to mitigate damages. 


The measurement of damages on the basis of the net profit lost by an ex- 


cluded shipper is supported not only by the Commission's own deciffions, but by 


the general law of common carriage, viz., Waterman v. Stockholms Rederickties- 

bolag Svea 3 F.M.B. 248 (1950); New Mexico ex rel McLean & Co. v. Denver & RGR 

Co., 203 U.S. 38 (1906); 9 Am. iam. Carriers (3rd Ed. § 1359, 1370); 2 Moore on 
Carriers 8 609; Sonken-Galamba Corp. v- Atchison T. & S.F. Ry. Co.,12h F.2d 952 
(C& 8, 1942). In the specific area of ocean commerce under the shipping Act, 


the decision of the Second Circuit, supra, clearly supports the Board's award. 
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Flota argues that the Commission has no statutory authority to award damages 
for a refusal to carry unless the refusal is accompanied by an act of discrimi- 
nation, i.e., unless the refusal to carry is accompanied by giving the space to 
another shipper, without justification. But this is precisely the nature of 
Flota's violation. It refused space to all shippers except Panama Ecuador. This 
Court has already held, and it is idle to argue further, that Flota's conduct 
in this respect violated sections 1) and 16 of the Shipping Act. 

Flota goes on to state, however, that where discrimination is the gist of 
the offense, the measure of damages must be "how much worse off *fEonsolo/ is 
because others have paid less," citing Interstate Commerce Commission v. U.S.; 
#9 US.. $5 OB) This is applicable in rate discrimination cases, not here. The 
damage to Consolo was caused by Flota's refusal of space, a most serious form of 
discrimination. Rate discrimination is in no way involved here and the measure 


of damages urged by Flota is wholly inapposite. The Commission's award of re- 


parations in the amount of the net profit denied is plainly supported by the 


relevant law. 

“fhe Court, in remanding the case, deferred its consideration of the correct- 
ness of the Board's calculation of reparations. The Commission, upon remand, 
thoroughly re-examined the record regarding the several elements of the Board's 
award, and it revised the Board's calculation and reached a figure which it be- 
lieves reflects a more realistic appraisal of the damages suffered by Consolo. 
This action was consistent with the Court's remand. The revised award is rea- 


sonable and has substantial support in the record. 


In reviewing aniaward of reparations by the Commission, this Court is in a 
situation similar to that of a district court under section 30 of the Shipping 
Act (46 U.S.C. 829). This section provides that in the event suit is brought 
to enforce an award of reparations by the Commission, the Commission's find- 
ings and order "shall be prima facie evidence of the facts therein stated." In 
the present action, both the recipient of the award and the one who must pay have 
asked the Court to review the reparations award. In the only similar case of 
this nature, the Second Circuit held that the standard for the reviewing court 
is whether the facts underlying the award are supported by substantial evidence 
and if they are, they should be accepted and given effect. Roberto Hernandez, 


Inc. v. A. Bernstein, etc., supra, at p. 851. 


Consolo introduced substantial evidence that at all times during the re- 


parations period he could have bought bananas in Ecuador and sold the same in 
the United States. Flota introduced no evidence to the eee Consolo of- 
fered evidence of the price for which he could have bought bananas in Ecuador 
each week during the’ reparation period. Flota offered no proof of a different 
price but merely speculated that Consolo, as an individual, could not buy at 
such a price, even though Consolo actually had done so. Consolo offered sub- 
stantial proof as to actual market value. Flota offered no conflicting figure. 
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It apparently concedes the actual sale price of bananas at Philadelphia 3 at 
least no counterargument is included in its attack on the Board's oye 

In its decision on reparations, the Board used $30.23 per ton as the 
freight rate that would have been applicable had Consolo shipped on Flota's 
vessels. This was based on the actual rate charged by Flota during the repara- 
tions period to Panama Ecuador, the only shipper using Flota's reefer =a 
for the carriage of bananas during this period. On reconsidering the award, 
however, the Commission used the rate of $3 per ton, which was the rate actually 
charged to Consolo and the five other shippers who shared space on Flota's ves- 
sels after Flota was ordered to open its space to all qualified shippers. 


The Commission, in its discretion, could have found support in the record 


13 ; 
for the use of either of these figures. The $3 rate, however, was thought 


to be a more reasonable appraisal of the rate Consolo would have paid if allowed 
to share Flota's space during the reparations period, because Flota would have 
experienced some increase in operational costs if multiple banana shippers had 


been permitted to use its vessels. The examiner found that multiple carriage of 


17 Flota petitioned the Commission, after the Court's remand, to reopen the pro- 
ceedings and hear additional evidence which it claimed would refute certain ~ 
data submitted by Consolo. This data was not challenged by Flota during the 
full evidentiary hearing which had been held on reparations. The reparations 
period as fixed by the Board, and approved by this Court, extended from Au- 
gust, 1957, to June,1959. The Board's hearing on reparations was held in May, © 
1960. Any evidence relating to the transactions of either Flota, Consolo, or 
Panama Ecuador, or as to market prices or conditions from! 1957-1959, was avail- 
able to Flota in 1960 and should have been introduced at that tine. Plainly, 
the Commission did not err in refusing to provide Flota still another forum 
for its afterthoughts and second guesses. The purpose of! the remand was not 
to hold a completely new evidentialy proceeding to supply omissions that could : 
have and should have been presented the first time. 


13/ Flota's specimen contract embodying the $3 rate is on file with the Commission. 
During the hearing this contract was referred to, and tounse2 for both Consolo 
and Flota stipulated as to its accuracy. (SJA 115-117) °° 


bh 


bananas on Flota's vessels could result in loading delays of five hours and, 
while this is no excuse for excluding all but one shipper, it is reasonable to 
assume that Flota would have had to adjust its rate to compensate for any such 
delay. 

The Commission was well. within its discretion in concluding that five un- 


known shippers, sharing Flota's space, would not receive the same rate as 
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-Flota!s “one preferred shipper. Nor did the Commission err, as Consolo contends, 


in looking to facts after the reparations period to determine the most likely 
transportation charge during the reparation period. This was also done by the 
Board in calculating 18.46 percent as the allocation of Flota's space to which 
Consolo was entitled and this Court sustained it as a reasonable basis. The 
figure was derived from the actual space allotment given to Consolo after June, 
1959, when Flota opened its space pursuant to the Board's order. 

In applying the $3) rate the Commission quite properly did not apply the 
minimum guarantee provisions of one period to the other. The record shows 
that while the transportation rate could have varied depending on who the ship- 
pers were and how many there were, the application of the minimum guarantees was 
the product of factors such as competitive conditions in the industry (JA 196), 
and exigencies in the banana crop such as slack seasons and blight (JA 200-01). 
‘Flota's contract with Panama Ecuador likewise contained minimum guarantee 
provisions (JA 177-191) , and Flota on several occasions reduced the minimum 
requirements (JA 191-195, 199-20h, SJA 192-19.) Naturally these 
changes came only ati such times as the shipper was having difficulty in 


ineeting its minimum loading requirements (JA 191-195, SJA-199=20k). This 
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varies with the season and not the shipper. It would be highly speculative, 
therefore, to apply to the reparations period the minimum guarantee provisions 
which Consolo and the other shippers who shared Flota's space agreed upon 
after the reparations period, or to conclude that such provisions would, in 
fact, have been enforced according to their terms during the reparations 
period. 

The other revision the Commission made in the Board's calculation 
relates to stevedoring expense. The Board had used the rate of 35.15 
cents per stem to represent stevedoring expense for the entire reparations 
period, August 23, 1957, to July 12, 1959. Consolo submitted evidence that 
this was the applicable rate up to September 25, 1958, but no evidence of 


exact stevedoring costs from that date to July, 1959. 


In order to avoid understating stevedoring expense for the period Septem- 


ber 25, 1958, to July 12, 1959, Consolo's own witness, an accountant, used the 
figure of 45.1 cents to represent stevedoring expense for that period (SJA 90). 
In filing exceptions to the examiner's decision on reparations, Consolo 
expressly stated that the figure of 35.15 cents should only be ‘used for the 
period prior to September 25, 1958 (SJA 21) and in his own exhibit 13, 
summarizing damages, used the figure of 5.1 cents to represent stevedoring 
expense after that date (SJA 212). There being no evidence that the 35.15 
cent rate remained in effect throughout the reparations period, and Consolo 
having himself estimated the rate at a higher figure (after September 25, 1958), 
the Commission was within its discretion in adopiing it. 

The 8.8 cent figure urged by Flota has no conceivable basis in the record. 
It is a figure representing Consolo's rate when shipping on Grace Line to the 


port of New York. 
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Iv. The -Boardts ' Finding of Competition has been Sustained by this 
Court : 
= 


Flota's contention that the Commission made inadequate findings as to 
the competitive relationship between Consolo and Flota is another attempt 
to re-litigate issues already determined by this Court. 

In case No. 16,369, Flota sought review of the Board's award of repara- 
tions (as distinguished from its finding of a violation of the Shipping Act). 
In its brief to this Court, it contended (as it now contends) that: 


A finding of tactual;! ‘existing,’ and ‘effective! competition 
between the allegedly preferred and prejudiced shippers is 
essential to a finding of violations of Sections 1) Fourth and 
16 First . .. . The Board made no /such/ finding. . . 
(Emphasis supplied). (SSJA 347) * 


Indeed, Flota's brief directed the Court's attention to the identical 
quotation from the record that it now uses in re-litigating this issue. (SSJA 3L6) 
The Court in its first opinion rejected Flota's argument. It held: 


Flota makes a number of additional arguments. It first 
claims that there was no proof or finding of actual competi- 
tion between Consolo and Panama Eeuador. But though the ex- 
press words 'we find competition existed! are not employed, 
the entire decision of the Board is implicit with the finding 
of such competition. For example, the Board repeatedly refers 
to the fact that 'Panama Ecuador, in reeeiving and using that 
space fof Flota/ was favored and advantage /sic/.' 5 FMB 638-39. 
And the Board explicitly speaks of Flota denying space 'to a 
qualified competitor.' 5 FMB 639. In context, the word 'com- 
petitor' clearly refers to Consolo, in relation to Panama 
Ecuador. Moreover, granting to the Board the right to draw 
reasonable inferences, we believe that there is sufficient 
evidence in the record to support a finding of competition, 
especially since Consolo and Panama Ecuador were both dealing 
in exactly the same commodity at the same time, were both 
‘independents') and both shipped extensively to many of the 
same seaports. (112 Apps DL. at 310, 302 F.2d 895) 


Thus, Flota expressly contended, in a proeeeding seeking review of the. 


‘Board's reparations award, that the Soard:*:..: had failed to make 
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findings of a sufficiently effective competitive relationship to support 


its award. The Court clearly rejected Flota's contention, and laid to 


rest any such issue. 


V. Flota Did Not Prove A Failure to Mitigate Damages 
The Board held’ that it was Flota's burden to prove that Consolo had 


failed to mitigate his damages, citing Hernandez v. Bernstein, supra, in 
that regard (SJA 29). The Board found that Flota had not sustained its 
burden (SJA 37 SSJA 09-10) and Flota attacks that decision. 

Flota introduced evidence in an attempt to show that there were several 
foreign flag ships available for charter during the reparation period. Its 
chief witnesses were its own chartering expert (Fanelle) and an independent 
shipbroker (Solvang). On cross-examination it was clearly demonstrated that 
neither witness was informed about the peculiarities of bananas carriage. 
Their testimony did! not establish that the allegedly available ships could 
economically carry bananas from Ecuador to Philadelphia (SJA 111-11), 130-138). It 
was also shown that: Flota never chartered any of the available ships even 
when offered by Solvang. 

We are here concerned with common carriage. Even assuming the relevancy 
of chartering, no evidence was introduced by Flota that indicated Consolo 
could economically have shipped bananas under a time charter. This would 
have required him to provide employment for an entire ship for a period of 
time longer than one voyage and would have entailed, in any event, obliga- 
tions much greater and different than those which accrue under common car- 
riage arrangements. 

Flota seeks support for its position in the testimony of two banana 
importers who chartered vessels for their banana shipments. These charters 
were from Ecuador to Gulf ports, not the North Atlantic ports served by 


Flota. But regardless of destination, the fact that two corporate banana 
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shippers, Ecuadorian Fruit Co. and West Indies Fruit Co. chartered ships to 


earry their bananas does nob in any manner lead to the conelusion that Consolo, 
as an individual shipper, could operate economically in the same manner. The 
Board and the Commission properly refused to reach any such conclusion. All 
Consolo desired was a fair allocation of common carrier space, not an entire 
ship. 

Flota next contends that Consolo did not utilize any space available on 
the Chilean Line ships. The Chilean Line carries large quantities of bulk 
nitrate and bulk iron ore on its northbound voyages (SJA 15). It has on 
occasion carried bananas from Puna, Ecuador (SJA 15). However, between 
December and May of each year its entire refrigerated space is committed 
to the carriage of Chilean melons, and it camot carry bananas northbound 
(SJA 146, 15). The Chilean Line carried no bananas in 1987 (SJA 148), 
but did carry some bananas for Consolo in 1958 (SJA 150). Consolo further 
sought as much space as he could get from the Chilean Line in the latter 
part of 1958 but it already had committed its space for a period that ex- 
tended into the Chilean fruit season (SJA 151). The next a Chilean 
Line offered space to the banana trade, including Consolo (SJA 152). After 
the Chilean Line carried some bananas for Consolo it "cut him off" and car- 
ried exclusively for another shipper (SJA 155, 156) even though Consolo re- 
quested regular service. No deduction was made from the mneretions figure 
for these shipments because Flota failed to meet its burden of proof in this 
respect. Flota offered no proof that because Consolo made some shipments on 
Chilean Line vessels he would have been unable to use his full allocation of 
space on Flota's vessels. Moreover, no figures were submitted as to the cost 


of carriage on these vessels, or the number of stems shipped. 
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The above evidence elicited from the Chilean Lines's witness (Campion), 


wnekés readily apparent that Consolo did attempt to utilize Chilean 
Lines' refrigerated space, but the nature of that line's operations, its 
other commitments, and its arrangements with another banana shipper, fore- 
closed Consolo. Nothing in Flota's arguments refutes the fact that Consolo 
made a reasonable effort to mitigate damages by attempting to import bananas 
on vessels of the Chilean Line. 

Flota's allegations as to Consolo's lack of interest in space on its 
ships (Brief p. 8) are erroneous and misleading. The alleged "sworn 
testimony" referred to comes from two separate witnesses testifying under 
subpena issued at Flota's request. These witnesses, officers of Panama 
Ecuador testified that Consolo refused Panama Ecuador's offer to exchange 
his space on Grace Line which would accommodate 6000 stems for Panama 
Ecuador's 13,500 stem capacity on Flota vessels. Consolo refused because 
Grace's service is far superior to Flotats (SJA 168), and he did not want 
to give up this superior service. This refusal, of course, in no way shows 
that Consolo was not interested in obtaining transportation from Flota. The 
remaining "sworn testimony" elicited from witness Friedlander (Ecuadorian 
Fruit Importing Corporation), alleging that Consolo was interested in repara- 
tions rather than space, relates to an oecurrence on the docks in New York 
during the unloading of one of Grace's ships (SJA 170). What was said then 
was an admittedly friendly jibe in repartee between Friedlander and Consolo, 
and proves nothing. 

Flota's contention that the Commission did not take into account Con- 


solo's failure to use his space on Grace Line ignores the whole basis of 
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the Commission's computation of the award. As the Commission expressly 


pointed out, there are certain periods during the year ‘when the market for 
bananas drops, importers reduce their purchases and shippers naturally re- 
duce their shipments to reflect the deelining market. This is an industry- 
wide condition, consequently at the same time Consolo was not fully utilizing 
his space on Grace Line, Panama Eeuador was not filling Flotats vessels, 

nor were other shippers in the trade making full use of their available 
space. : 

The Commission's award was computed on the actual manber of stems 
shipped by Panama Ecuador on Flota vessels. Although it is true that Con- 
solo did not use all of his 5700-stem capacity on Grace Line for 0 voyages, 
and in every month except November 1957, September and November 1958 and 
April and May 1959, it is equally true that Panama Ecuador failed to use 
its entire space on Flota's vessels on 8 voyages during the reparations 
pentose: Wo quite significant that the only months in which sy consistently 
filled its capacity were November 1958 and April and May 1959, When fewer 
bananas were shipped on Flota's vessel, lower profits resulted. On some 
voyages, so few stems were shipped that the voyage resulted in a loss; on 
other voyages, profit figures were sharply reduced (SJA 211). 

All these factors including the reduced profits resulting fron smaller ship- 
ments were taken into account in the Commission's award, as well as the Board's. 


cone Flota'ts e JA with exhibits )2 and 112, columns 2 
and 5. (SJA 203-20), 211s SSJA 9-50) 


15/ Panama Ecuador failed to use all of its space on May 2, 1959. 
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As to Flotats claim that Consolo shipped and sold his bananas through 


various corporations, no evidence in the record shows what effect this had 


on Consolo's operations, or whether Consolo could have made more or less 
profit shipping as an individual, Moreover, even if Consolo chose this 
corporate form of tusiness for his Grace Line shipments, the relevant fact 
is that, as an individual banana shipper, he applied for Flota's space, 
was denied such space, and was thereby damaged. 

Clearly, Flota failed to met its burden of proving that Consolo had 


failed in any respect to mitigate damages. 
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VI. The Board Did Not Abuse Its Discretion In ; 
Denying Consolo Pre-Judgment Interest 


During the first appeal from the Board's decision, Consolo challenged 


the Board's failure to award interest from the date of each exclusion. The 


Board argued in its brief: 


Ais has been shown above, the reparations due Consolo were far from 
being liquidated damages when his complaint was filed. They required 
detailed proof, careful analyses, and exercise of considerable exper- 
tise by the Board. Nevertheless, Consclo sought interest on the 
award computed from the date of each exclusion. by Flota. The Board 
declined to award such interest on Consolo's unliquidated claim on the 
ground that to do so would be "inequitable." 


The Court upheld the Board's denial of interest, as follows: 


In No. 16,366, Consolo seeks additional reparations. He questions the 
Board's denial of pre-judgment interest. But the cases cited by 
Consolo, such as Louisville & N. R. Co. v. Sloss - Sheffield S. & I. 
Co. 269 U. S. 217 (1925), Only demonstrate that recovery of interest 
is not barred, not that the granting of interest is mandatory. We 
find that the Board did not abuse its discretion in denying interest. 
Cf. Dorsett v- Shore 25) F.2d 373, 377 (uth Cir. 1957); Miller v. 
Robinson 306 U. Se 243 (192); Board of County Comm'rs of the Count 

of Jackson v. United States 308 U. S. 3 1939). 112 App. D.C. 309-310 
Tpp. DeCe 302 Feed 091-895. 


Consolo now claims that this Court's decision in States Marine Lines, 
Inc. v. Federal Maritime Commission,11, App. D.C. 225, 313 F.2d 906 (1963) ,cert. 
den. 37LU. S. 381(1963) holding that the Commission erred in failing to award 
interest, creates a conflict within the Circuit which this Court must now 


resolve in his favor. No such conflict exists, and this Court correctly 


held on the earlier appeal herein that the Board's denial of interest was 


a proper exercise of its discretion. 
In the States Marine case dual rates for the same service were involved. 
The carrier gave one rate to shippers who contracted to ship exclusively on 


its vessels and a higher rate to those who did not do so. Both rates, the 
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contract rate, and the higher rate, were on file with the Commission. The 
shipper brought a complaint under section 22 of the Shipping Act, claiming 
it was unlawfully charged the higher, noncontract rate. The Board awarded 
reparation amounting! to the difference between the contract and non-conract 
rate, with interest for 60 days after the date of its award. This Court 
reversed the Board's! failure to grant certain pre-judgment interest on the 
ground that it had been the usual practice to allow interest in such cases 
and the Board's stated reason for failing to award it here, i.e., a lack of 
the exact dates on which the shipper's claims accrued, was overcome by the 
fact that the shipper only claimed interest from a date more recent than that 
of any of the shipments. 

The distinctions between this case and States Marine are clear. 
There a liquidated, easily ascertained claim was involved, in the nature 
pf an overcharge. As the Court said, "the differential . . . represented the 
exact amount of its /Shipper's/ actual damage." More importantly, however, 
the Board in the States Marine case did not purport to rest its ‘denial of interest 
on equitable grounds. It denied because it lacked exact shipment dates, and 


the Court simply said there was another acceptable date it could have used. 


Here the denial, both by the Board and the Commission, was on equitable 


grounds and in the exercise of their discretion. Nothing in the States 
Marine decision by this Court militates against such a denial and the appli- 
cable law was correctly stated by the Court in its earlier opinion herein. 
Consolo contends that the Commission in the second award should have 
allowed interest from the date of the first award. As above noted, this 
Court made it clear in its earlier opinion that the grant or denial of in- 


terest was within the Commission's discretion. 
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In rejecting Casde’s claims to interest in its first de¢ision, this Court 
held as quoted above that the authorities cited by Consolo only demonstrate 
that the recovery of interest is not barred, not that the granting of interest 
is mandatory." Consolo advances no authorities to the contnanys In Swartz- 
baugh Manufacturing Co. v. United States, 289 F.2d 81 (CA 6, 1962) the Court 
affirmed a discretionary award of interest by the district court. Pacific 
Gamble Robinson Co. v. Minneapolis & St. Louis Ry, 105 F.Supp. 79k (D. C. 
Minn. 1952), afftd in part, rev'd in part 215 F.2d 126 (CA 8, 195),) 5 on 
remand 13), F.Supp. 849 (D. C. Minn, 1955), involved a decision of the district 
court awarding interest after the case had been remanded to it by the Court 
of Appeals "for determination of the award of damages, togetten with such 
interest and attorneys! fees as the Court may deem proper . ; . 46/ 

The Commission's decision allowing interest from the aate of its repa- 
rations award on remand, was a valid exercise of its Pacnantcnsenaer section 


22 of the Shipping Act, 1916, and should not be disturbed on review. 
| 


i6/. Litwinowicz v. Weyerhaeuser Steamship Co,, 185 F. Supp. 692 (D. C. Pa. 
1960), cited by Consolo, is likewise inapposite. It was decided pursuant 
to 28 U.S.C. 1961, a statute which makes mandatory the award of interest. 
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VII. The Administrative Proceedings Conducted by the Commission in this Case 
Fully Complied! with the Separation of Functions Provision of the Adminis- 
trative Procedure Act and in Every Respect Were Fair and Impartial 

During the first proceeding in this case before the Commission in 1957, 

where the only issue was whether Flota had violated the Shipping Act of 1916, 

the name of the present Deputy General Counsel of the Commission (Mr. Mitchell) 

appeared on @ brief and -. reply to exceptions .: in his then-capacity as the 

Board's Assistant General Counsel for Litigation. In this capacity he. -super- 


vised three branches, one of which included attorneys functioning as Public 


Counsel for the Board. In essence, these:pleadings supported the complaint 


originally filed by Consolo, which had alleged that Flota discriminated against 


him in violation of the Act by refusing to allocate space on the carrier's ves- 
sels in connection with the shipment of bananas, a position ultimately sustained 
by the Board. However, in accordance with Board (and Commission) practice, 
Public Counsel did not participate in the subsequent and entirely separate 
proceeding before the Commission concerning the amount of damages, if any, 
incurred by Consolo. (SSJA 325) 

Following cross-appeals by the carrier and the shipper, the General Counsel 
(Mr. Pimper) as well as Mr. Mitchell and other agency counsel, appeared on the 
brief filed in this Court in support of the Board's determinations that Flota had 
violated the Act by discriminating against Consolo as charged, and the Board's 
order awarding reparations in the amount of $143,370.98. This Court sustained 
the Board's determination as to Flota's violation of the Act but remanded the 
reparations phase of the proceeding to the Board's successor, the Commission, 
for reconsideration of the amount of damages, if any, due to Consolo, the ship- 


per. On remand, and following the submission of briefs and oral argument, the 
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Commissioners requested the Office of the General Counsel to prepare a prelimi- 
nary draft of a report and order in accordance with arstractions issued by 

them at a regular meeting of the Commission. Such a draft was prepared, cir- 
culated among the five Commissioners, subsequently cenatered at a regular Com- 
mission meeting, and ultimately adopted. The official minutes do not indicate 
the changes, if any, which had been made between the draft as circulated and the 
draft as finally adopted. 

Petitioner Flota now posits various combinations of the facts outlined 
above . as. stripping the proceedings before the Commission of those elements of 
fairness and impartiality necessary to a fair hearing on the question of repara- 
tions. Specifically, it contends that the entire administrative proceeding on 
the issue of reparations must be undone because of an alleged impermissible 
combination in the General Counsel (Mr. Pimper) and Mr. Mitchell of the "prose- 
cution" and "decisional" functions. It is claimed that this combination resulted 
from: (1) the name of Mr. Mitchell having appeared on documents filed while he 


was supervisor of Public Counsel in the liability phase of the proceedings; 


(2) the appearance by both on a brief filed in this Court in support of the 


Board's original report and order; and (3) the subsequent drafting on remand by 
the Office of the General Counsel of a proposed report and order in the repara- 
tions phase of the dual proceedings. 

Flota contends that this Court should declare the Commission's reparations 
decision on remand"fatally defective, solely as a matter of due process" (Br., 


p- 19). We show below, however, that the conduct of Commission counsel was 
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fully compatible with the separation of functions requirement of the Adminis- 


trative Procedure Act, which at most is merely a particularization of the 
requirement of procedural due process in the context of administrative 
hearings, and that such compliance therefore renders petitioner's broad 
due process attack without merit. Our argument rests on the following 


grounds: 


‘ 
There were in reality two proceedings before the Commission, separate 


in substance and in point of time: one involving the question whether Flota 
had violated the Act and the other whether Consolo was entitled to repara- 
tions and, if so, how mch. Neither the General Counsel, nor Mr. Mitchell 
nor any member of the General Counsel staff participated at the hearing 
stage in any manner whatever in the reparations proceeding. There was no 
joining of incompatible functions by the subsequent preparation within the 
Office of General Counsel of a draft report and order on remand limited 
solely to the question of reparations, a matter with respect to which no 
member of the General Counsel staff had previously expressed an opinion or 
otherwise participated in any way whatever in any proceeding before the Com- 
mission. 

It is true that attorneys of the General Counsel's office including 
Messrs. Pimper and Mitchell appeared on the brief on the previous appeals to 
this Court and "participated" in defense of both the violation and repara- 
tions determinations of the Board and that the Office of the General Counsel 
on remand prepared'a draft report and order on the question of reparations. 


But the contention of Flota that such participation by the "law office" of 
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the Commission constitutes an unlawful combination of the "prosecuti.on" and 
"decisional" functions not only is not supported by precedent; the sugges- 


tion is absurd on its face since it would deprive the Commission either of 


adequate representation in court on petitions to review its actions or of 


necessary legal advice in further proceedings on remand. Neither anomalous 
result was intended by the draftsmen of the Administrative Procedure Act and 
Flota refers to no court opinion compelling or even suggesting it. It points 
to no actual bias or prejudice resulting from these routine Commission pro- 
cedures and apparently acknowledges that none occurred. Its allegations of 
lack of due process should be rejected. 
A. Preparation by the Office of General Counsel of a draft report 
in the separate reparations proceeding did not violate Sec- 
tion 5(c) 
Section 5(c) of the Administrative Procedure Act provides in pertinent 
as follows: 
No officer, employee, or agent engaged in the performance 
of investigative or prosecuting functions for an agency in any 
ease shall, in that or a factually related case, participate or 
advise in the decision, recommended decision, or agency review 
pursuant to section 8 except as witness or counsel in public 
proceedings. 
Flota contends that the requirements of this provision, as well as 
general principles of due process, were violated by the "participation" 
of Mr. Mitchell in both the prosecuting function and decision-making func- 
tion. Because Flota has indiscriminately lumped together what were in fact 
separate proceedings before the agency ~ one to determine whether there was 
a violation of the Shipping Act and the other to determine reparations - we 


deem it necessary to set out the chronology of the proceedings as they 
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actually developed. From such a recitation it will clearly appear that there 


were two entirely separate proceedings before the Commission and that there 
was no impermissible combined “participation” by Mr. Mitchell as "prosecutor" 
and "decision maker" in either of them. 

In 1957, complaints were filed by Consolo and another shipper charging 
Flota with a violation of the Shipping Act. This was five years before the 
Commission requested the General Counsel's assistance in preparing its 
proposed report on remand dealing solely with the question of the amount of 
reparations due Consolo, and six years before the Commission rendered its 
final decision on the reparation question. At that time, Mr. Mitchell, the 
present Deputy General Counsel, served the Board as its Assistant General 
Counsel in charge of Litigation and some of the attorneys under him served 
as Public Counsel in various proceedings before the Board. 

Following the ae of complaints charging Flota with violations, Public 

17 
Counsel intervened. - Mr. Mitchell's name appeared, pro forma, on a brief and 
reply to exceptions filed in the violation proceeding. (SSJA 305, 317-320) 
He took no active part in the case, and never made an appearance before the 
Board or the hearing examiner at any stage of this proceeding. (SSJA 52, 
1,62, 530) Nevertheless, we acknowledge that 
17/ As the title implies, Public Counsel appears in proceedings not for the 
purpose of "prosecuting" but to vindicate the public interest and insure 
an adequate record and presentation for the agency's consideration. If 
he participates in a complaint case, such as the one Consolo filed in 

1957, he lets the chips fall where they may, as it were, and it is just 

as likely he will take the position the complainant has failed to prove 

a violation as it is that he will agree, as here, that an unlawful act 

or practice has been made out. See Rule 3(b) of the Board's Rules of 


Practice and Procedure, later adopted by the Commission, as to the role 
of such counsel. 6 C.F.R. 201.42 and 6 C.F.R. 502.42 (1963 Supp.) 
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his appearance on the papers in the violation proceeding, even though nominal, 
was sufficient to view his participation as a "prosecuting" function within 
the meaning of section 5(c), for "the very appearance of complete fairness" 
in administrative proceedings mst be maintained, Amos Treat & Co. v. 


Securities Exchange Commission, 113. App. D.C. 100 ? 306 F.2d 260, 
267 (1962). However, Mr. Mitchell did not participate in the decisional pro- 


cess in the violation proceeding. And no one suggests that he did. His 
participation in a "prosecuting" function, such as it was, was strictly 
limited to the proceeding involving the threshold question of whether Flota 


had violated the Shipping Act of 1916. 


Following the Commission's entry of an order upon its determination of 


a violation, the reparation proceeding went forward. Under Board and Commis- 
sion practice, whether or not reparations are due and the amount thereof are 
matters of no concern to Public Counsel. He does not participate in such 
proceedings and he did not here. { : 

That the two proceedings - violation on the one hand, and reparations, 
on the other - are separate and distinct is emphasized not only by this tradi- 
tional internal practice of the agency but by the express recognition of this 
Court, as well as others. Thus, as this Court stated in its prior decision 
in these cases (112 App. D. C. at 30h +305; 302 F.2d at 889-690: 


, 

At an early stage, the Examiner ruled that he would defer 
the taking of evidence on the measure of reparation due the 
complainants until after the merits of the complaints were 
decided. The merits were determined in Consolo's favor by 
order of the Board dated June 22, 1959, and it is this order 
which Flota seeks to have reviewed in No. 15,330. At a pro- 
ceeding commenced after the decision on the merits, evidence 
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of damages was: taken, and the Board entered a Report and 
Order on Yarch 28, 1961, directing Flota to pay Consolo 
$113,370.98. 18/ 


See also Grace’ Line, Inc. v. Federal Maritime Board, 280 F.2d 790 


(2a Cir., 1960), cert denied, 36) U.S. 933 (1961), where the two 


issues were severed and tried in separate proceedings. Compare Sections 29 
and 30 of the Shipping Act (46 U.S.C. $$ 828, 829), distinguishing between 
money orders and other types of orders. 

Thus, the question of reparations was (as it traditionally is) treated 
in a completely separate hearing, and was resolved almost two years after 
the decision on the’ question of the violation. Flota itself unsuccessfully 
contended before this Court that the first proceeding of the Commission did 
not even go as far as adjudicating a violation of the Act. Thus the Court 
observed ( 112 = App. D.C. at 30h , 302 F.2d at 890 +): 


In essence, Flota contends that the first phase was concerned 
only with the question whether or not Flota was a common car- 
rier of bananas, and that all remaining issues, including the 
crucial question whether Flota was in violation of the Shipping 
Act, were reserved for the subsequent hearing. 


By contrast, Flota, which urged so strongly that this Court narrowly con- 
strue the first proceeding, now would so greatly broaden its effect that 
even Mr. Mitchell's nominal participation therein would vitiate the entire 


proceedings. 


187 Furthermore, separate appeals were taken from each of the different 
orders entered in the violation and reparation proceedings, respectively. 
As the Court stated ( 112 App. D.C. at 30h , 302 F.2d at 
889 ) (noted omitted): 


"In our case No. 15,330, Flota challenges an order of the Board, 
dated June 22, 1959, in which the Board found Flota to be a common 
carrier of bananas between the United States and Ecuador, and to 
have discriminated against Consolo in the allocation of space, in 
violation of Sevtiions 1, and 16 of the Shipping Act of 1916, as amended, 
46 U.S.C. 812,815 (1958). In No. 16,369, Flota challenges a later 
order of the Board, issued March 30, 1961, directing Flota to pay 
Consolo some $13,370,198 as reparations for the conduct condemned 
in the order of June 22, 1959. In No. 16,366, Consolo challenges the 
award of March 30, 1961, as inadequate." 
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Following the submission of briefs and oral argument before the Commis- 


sion, after remand by this Court on the issue of reparations only, the Com- 
mission requested the Office of General Counsel to prepare a preliminary 
draft of a report and order in accordance with instructions issued by the 


Commission. Mr. Mitchell was Deputy General Counsel when these instructions 


gees 1! 


were given, and thereafter, and thus may be deemed to have "participates! 
in the decision-making function, but ue the reparations proceeding only. 
Clearly, however, his "participation! in the separate violation proceeding 
is no basis for upsetting the Commission's otherwise valid oeeors 
award, | 

At Flota's request, first made some six weeks after increas of the Com- 
mission's decision on remand, all of the minutes of Commission meetings at 
which the present case was discussed were made available for Flota's inspec- 
tion. The most significant entries in the Commission's minutes dealing with 


19/._ It Should also be noted that the first paragraph of section 5 of the 

“Administrative Procedure Act provides that nothing in that section will 
apply in any case "to the extent that there is involved « * x + any matter 
subject to subsequent trial of the law and facts de novo in any court * * *.” 
As this Court noted in its previous decision ( 112 App. D.C. at 308-309, 

302 F.2d 837 at 893-89), a shipper awarded reparations by the Commis- 

sion may have to obtain enforcement by a suit in the district court under 
section 30 of the Shipping Act (6 U.S.C. 829) where the issues of lia- 
bility and damages could be tried de novo, with the order and findings of 
the Commission given only prima facie effect. Similarly, Section 5(c) of 
the Act excepts from the separation of functions requirement * proceedings 
involving the validity or application of rates, facilities, or practices of. 
public utilities or carriers « * *." The present case involves the 
"validity or apolication" of Flota's "practice™ of excluding all but one 
banana shipper from its vessels. 

Thus, both of these exceptions would, on their face, apply to the 
instant proceeding. However, the Court need not reach the! question 
whether either exception applies since it is our pose rone that the sub- 
stantive requirements of Section 5(c) have been met. 
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its decision on remand, appear under the dates of October.” x Sf96a3 and’ Sép- 
tember 16, 1963. The relevant portions are as follows: 


October 29, 1962--The Commission discussed the record in Docket 
No. G27 (Sub No. 1)--Philip R. Consolo v. Flota Mercante Gran- 
colombiana, S.A. oral argument on whic en hea: 
Commission on October 2h, 1962. 


After discussion, the Commission directed the general counsel 
to prepare a proposed report and order in accordance with instruc- 
tions given at this meting. 


During the discussion of the above matter, Mr. Blum entered 
the meeting at ):15 p.m. and withdrew at h:h5 p.m. 


20 
Mr. Mazure entered the meeting at ):50 p.m. (SSJA 25) 
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September 16, 1963--The Commission considered draft of proposed 
Report and Order of the Commission in Docket 827 (Sub.No.1)-- 


Philip R, Conselo v. Flota Mercante Grancolombiana, S.A., which 

had been prepared pursuant to instructions given by the Com- 

mission at the regular meting on October 29, 1962, copies of 

which had previously been distributed to the Commissioners. 

After discussion, by the 'yea' vote of Chairman Harllee, 

Vice Chairman Barrett, Commissioners Day, Patterson and Stakem, 

the Commission adopted the Report and Order and directed that 

they be served on the parties. (SSJA 26) 

Starting with what it purports to see in these mimtes, Flota has grossly 
distorted the nature and extent of the "participation" by the Office of the 
General Counsel on the remanded reparations issue. Indeed, Flota would have 
it appear that only Messrs. Pimper and Mitchell had anything to do with the 
decision and report on remand, they spoon-fed the result and supporting text 
to the Commission, and the Commission promptly adopted same "verbatim." 

20/ Mr. Blum and Mr. Mazure are staff attorneys in the Office of the General 


Counsel. Mr. Mitchell was not present at the meeting of October 29, 
1962; he was present at the meting of September 16, 1963. 
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Flota may think this colorful but it does a considerable injustice to the 
five Commissioners who made the decision, and it is quite umncessary to the 
presentation of the issue Flota raises. 
Flota's argument also erroneously assumes that every reflection and 
deliberation of the Commission appears in the cited mnteas including every 


interchange between the five Commissioners and/or the staff, and every draft 


or modification of a proposed report. Obviously, no attempt is made to 
formally record such matters. Nor is there any ground for Flota's claim 

that the Commission's instructions to its General Counsel, pursuant to which 

a proposed report was prepared, were not based on a full and adequate considera- 
tion of the record. 

The briefs of Flota and Consolo submitted on remand had been before the 
Commission since August 1;, 1962, or more than two months before October 29, 
1962 when instructions on the decision were given by the Commission to the 
General Counsel. The Commission had also heard oral argument by the parties. 
Flota can derive no support for its position from the ll-month interval which 
occurred between October 29, 1962 and the date the Commission adopted its 
final report (Brief Fn. 7, p. 8). Flota ignores the fact that draft reports 
were under study and revision during that period, and it so happens that the 
minutes of September 16, 1963 expressly show that the report finally adopted 
that day by the Commission had previously been distributed to each Commis- 
sioner for consideration. 

There is, in short, no basis for Flota's suggestion that the five mem- 
bers of the Commission abdicated their decisional responsibilities. As the 
Supreme Court stated in the third Morgan case (United States v. Morgan, 313 
U.S. 09, 421 (19)1)): 
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Cabinet officers charged by Congress with adjudicatory 
functions are not assumed to be flabby creatures any more 
than judges are « « x /B/oth are assumed to be men of 
conscience and. intellectual discipline, capable of judging 


a particular controversy fairly on the basis of its own 
circumstances. . Nothing in the record disturbs this as- 


sumption. 

There is a strong and well-established presumption in thes law that the 
agency has given sufficient independent consideration to its decision to 
render that decision valid. Willapoint Oysters v. Ewing, 17h F.2d 676 (C.A.9, 
1949), National Labor Relations Board v. Ford Motor Co., 118 F.2d 766 (C.A.9, 


191); CupnlesSOo.Mfg. v. National Labor RelationsBoard, 103 F.2d 953, 957, 


958 (8th Cir., 1939). See also Morgan v. United States, 307 U.S. 183 (1939 ). 


The fact that the agency had ample time to make independent consideration of 
the record prior to adopting any staff recommendations, lends weight to this 
presumption. Thus, in Great Lakes Airlines v. Civil Aeronautics Board, 291 
F.2d 354, 370 (C.A. 9, 1961), the Court observed: 


The examiner's initial decision was issued on January 19, 
1959. On February 18, 1959, petitioners filed their exceptions 
to that decision. Petitioners' brief to the Board was filed on 
March 27, 1959, and on May 6, 1959, oral argument was had. The 
case was decided four and a half months later on September 28, 
1959. The Board acknowledges that its opinion was initially 
prepared by the Board's staff pursuant to the Board's instruc- 
tions. It denies that it delegated to staff members any re- 
sponsibility for the determination evidenced by that opinion. 


The chronology recited above discloses that Board members 
had ample time 'to review the record and briefs. No statutory 
provision or judicially pronounced rule precluded them from 
relying upon subordinates to sift the record, advise as to the 
contents thereof, and prepare a draft of findings and an opin- 
ion for the Board's consideration. See Morgan v. United States, 
298 U.S. 68, 481-482, 56 S.ct. 906, 80 L.Ed. 1288. 


It is clear in'this case that the Commissioners had ample time to 
familiarize themselves with the record, give it their independent considera- 


tion, decide what to do and whether to accept staff advice in whole or in 
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part. Flota has presented no evidence to show that this consideration did 


not take place. It has simply seized upon Mr. Mitchell's nominal partici- 
pation in the violation proceeding many years ago in 4 last-minute effort 
to undo the Commission's award in the entirely separate reparations pro= 
ceeding. We submit that there was no improper comingling of the prosecu- 
tive and decisional functions in the conduct of these lengthy and complex 
proceedings. : 
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B. The appearance of: Commission counsel before this Court was not an 
aber eae or prosecuting function within the meaning of Section 
S(c). 

The separation of functions provisions of the Administrative Procedure 
Act, which insulate an agency's decision-making officers from the ex parte 
influence of those who perform investigative or prosecutive functions, were 
never intended to completely foreclose all contact by the agency members with 
agency staff or to leave on the shoulders of five Commissioners the burden of 
decision without benefit of counsel. Thus, in a decision recently affirmed by 
the Supreme Court, a three-judge district court, in discussing section 5(c) of 
the Act, stated: 

Congress is! aware of the tremendous volume of business which 
is the ultimate responsibility of the Commission, and hence 
the Commissioners. The Administrative Prodedure Act was in- 
tended to reach the vice of infection of the adjudicatory 
body by the partisan views of those having investigatory and 
prosecuting ditties. Congress did not mean to leave this 


small group’ of Commissioners bereft of staff assistance in 
the assimilation of the great flood of formal cases requiring 


decision. 1.S.C. Motor Freight Lines v. U.S., 186 F. Supp. 
777, 790 (S.D. Tex. 1960), aff'd per curiam sub nom. Herrin 
Transportation Co. v. United States, 366 U.S. 419 (1961). 
The Federal Maritime Commission adheres strictly to the letter and spirit 
of the prohibition against incompatible combinations of functions and has placed 
and maintained the performance of investigative, prosecutive and advisory duties 


in s@parate hands. Pursuant to section 3a of the Act, it has published in the 


Federal Register "a description of its central and field organization including 


delegations by the agency of final authority . . . and functions of the General 
Counsel and method by which its functions are channeled and determined." 


Commission Order No. 1, 28 F.R. No. 75, pp. 37h1-37hh- 
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The function of the General Counsel's office in the Commission's organi- 
gational scheme is not prosecutive or investigative, but nena Commies 
sion Order No. 1, supra, provides that "the Office of the General Counsel serves 
as the law office of the Commission and provides legal counsel to the Commission 
and its staff; reviews and approves 2s to legality and/or prepares propoged 
Commission rules, regulations and orders; prepares drafts of proposed legisla- 
tion and reports to congressional committees; represents the Commission in all 


ay 
matters before the Courts.” 


Flota contends that the prior appearance of the General'Counsel and his 


deputy on the brief filed in this Court on the agency's pehalf and in defense of 
its determinations in the separate violation and reparations| proceedings im- 
parted to them the role of "prosecutors" or investigators" and disqualified 
them (and presumably the entire staff of the Office of General Counsel) from 
advising the Commission in its decision on reparations following remand by this 
Court. No authority is cited for this novel proposition, which misconceives 
both the objectives of the Administrative Procedure Act and the role of the 
Office of General Counsel. If adopted, it would deprive the Commission either 
of adequate representation in court, or of competent legal advice in each case 
ramanded to uit for further consideration. : 
2i/ The Attorney General's Nanual on the Administrative Procedure Act, 197, 
states at p. % "in any litigation on the issue o compliance with 
section §(c), the published rules, embodying an organization and divi- 


sion of functions in the light of section S(c), would assist in estab- 
lishing proof of compliance with the separation of functions requirements." 
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The analysis of section ${c) appearing in The Attorney General's Manual 
wp 


on the Administrative Procedure Act makes plain the permissible scope of the 
function of the General Counsel in cases like the present one. It is stated 
in the Manual at’. (p. 58): 

[i the agency so organizes its staff that the general 
counsel is not responsible for the investigative and prosecut- 
ing functions, he would be regularly available to the agency 
for consultation on the decision of cases. 

8 The general counsel's participation . .. in court 
litigation would be entirely compatible with his role in ad- 
vising the agency in the decision of adjudicatory cases sub- 
ject to section 5(c). 

The General Counsel is the Commission's attorney-advisor and appears before 
this Court as the Commission's attorney. The Commission as @ respondent in an 
appellate proceeding has the same right to be represented by counsel as either 
of the petitioners. The General Counsel does not appear before the Court on 
behalf of either Flota or Consolo, or in concert with one against the other, or 
as anyone's "prosecutor" as Flota implies. He appears on behalf of an adjudi- 
cative body which must defend its action. 

In contrast an attorney with prosecutive duties, within the meaning of sec- 
tion 5(c), may be called upon to convince the Commission that he is right or 
to appear as an advocate before it. But the attorney who undertakes to defend 
the Commission's action upon judicial review is simply trying to convince the 
Court of something of which the Commission has already convinced itself, i.e., 
that its decision is based on substantial evidence and is in conformance with 


the applicable law. The relationship between the General Counsel and the Com- 


mission is that of attorney and client and their interests before this Court are 


identical. Any contention made by the General Counsel opposing a position of 
| 
Flota or Consolo is made only because the Commission itself has already adopted 
such a view. As this Court noted in Hansley v. United States, 108 App. D.C..2h2, 
2h5., 281 F.2d 605, 607 (1960): 
It is obvious that the word 'accused' or its synonym 

"defendant! ler the Commission/ is often used to apply to a 

defendant or his counsel. Thus, while throughout the Federal 

Rules of Criminal Procedure the Word 'defendant' is: generally 

used, it is quite apparent that in most instances when the 


accused has counsel, the latter rather than the foriner is the 
person to take actions required thereunder. ° 


There is no logical or policy reason, therefore, why the General Counsel 
by reason of stating the Commission's position before this Court should be any 
more disqualified to advise in the decision on remand than the Commission it- 
self would be in rendering that decision. The Administrative| Procedure Act 
expressly states that the provisions of section 5(c) will not be applied "in 


any manner to the agency or any member or members of the body comprising the 


agency." 

Thus an agency which has expressed a prior opinion on an issue before it, 
or which has personally supervised the conduct of proceedings against a party 
before it, is not for this reason disqualified to render a decision consistent 


with its prior opinion, or contrary to the party against whom it has proceeded. 


Pangburn v. Civil Aeronautics Board, 311 F.2d 349 (C.A. 1, 1962); Marquette 


Cement Mfg. Co. v. Federal Trade Commission, 147 F.2d 589 (C.A. 7, 1945)- 
More specifically, where a court remands a case to an agency because of in- 


adequate consideration of evidence, the agency is not compelled to reach a 


different conclusion on the basis of its consideration of that evidence. 
National Labor Relations Board v. Donnelly Garment Co., 330 U.S. 219 (1947). 
The General Counsel stands in the same shoes as his client, the Commission. 
Having presented the Commission's views to this Court in support of the first 
agency decision, he is not precluded from preparing 2 proposed report, pursuant 
to the Commission's instructions, setting forth the Commission's position on 
remand. 

The Commission's sole source of legal advice on its proposed actions is 
its General Counsel. Commission Order No. 1, supra. The Administrative 
Procedure Act does not contemplate the anomalous result of leaving the Commis- 
sion without legal counsel every time a case is remanded to it by a Court of 
Appeals. Yet, this is precisely the result urged by Flota. Its position is 
that the General Counsel can only assist the Commission on remand if the proposed 
report and order it prepares (and presumably any other communication between the 
General Counsel and the Commission pertaining to the case) is served on Flota 
and that it be given an opportunity to file exceptions thereto. 

It has been uniformly held, however, that advisory memoranda and proposed 
agency reports submitted to an agency by its legal staff need not be submitted 
to the parties before the Commission. 1.5.C. Motor Freight Lines, Inc. v. 
United States, 186 F. Supp. 772 (S.D. Tex. 1960); affirmed sub nom. Herrin 
Transportation Co. v. United States, 366 U. S. 19 (1961); Great Lakes Airlines, 


Inc. v. Civil Aeronautics Board, 291 F.2d 354 (C.A. 9, 1961). Thus, as the 


Court stated in the T.S.C. case, supra, (186 F. Supp. at 789): 
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To read § 8(b) as requiring that all staff memoranda be 
subjected to exceptions and replies and be placed in the record 
would effectively destroy their usefulness in aiding the 
individual commissioners in the decisional process. 

Neither may Flota's contentions concerning an alleged unlawful combina- 
tion of proscculive and decisional functions be sustained on any general prin- 
ciples of procedural due process. Both of the hearings below were full and fair 
in every respect and complied with all of the applicable requirements of the 
Administrative Procedure Act. It is also well-settled that in the absence of 
specific statutory provisions requiring a separation of functions no depriva- 


tion of due process is necessarily inherent in every failure! completely to sever 


the prosecutive from the decisional function. - 


In the case of Marcello v. Bonds, 349 U.S. 302 (1955), the Supreme Court, 


after noting that the Immigration and Nationality Act of 1952 expressly super- 
sedes the hearing provisions of the Administrative Procedure Act, considered 
the question whether a combination of functions nevertheless violated the re- 
quirements of due process. In deciding that there had been no denial of due 
process, the Court stated (p. 311): 


As noted above, the only complaint which petitioner 
can urge concerning the hearing procedures in this! case 
is the objection that the special inquiry officer was 
subject to the supervision and control of officials in 
the Inmigration Service charged with investigative and 
prosecuting functions. Petitioner would have us hold 
that the presence of this relationship so strips the 
hearing of fairness and impartiality as to make the 
procedure violative of due prqeess. The contention is 
without substance when considered against the long- 
standing practice in deportation proceedings, judicially 
approved in numerous decisions in the federal courts, 
and against the special considerations applicable to 
deportation which the Gongress may take into account in 
exercising its particularly broad discretion in Snes 
gration matters. 


7h 


See alsdsShaughnessy v- United States ex rel. Accardi, 349 U.S. 280 (1955); 


Pangburn v. Civil Aeronautics Board, 311 F.2d 349 (C.A. 1, 1962). 
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In short, the provisions relating to the separation of functions are sub- 


ject to legislative fiat. Congress may impose such requirements as it sees 

fit or remove them without contravening the requirements of due process. But 
by any standard Flota was, at every stage of these extensive proceedings, ac- 
corded fair treatment and received a full hearing on all the issues. Since 
these proceedings were conducted in conformity with the particularized require- 
ments of the Administrative Procedure Act, it necessarily follows that there has 


been no denial of due process. 
CONCLUSION 


For all of the foregoing reasons, respondents submit that these petitions 
for review should be dismissed by the Court. 


Respectfully submitted, 


William H. Orrick, Jr. James L. Pimper 
Assistant Attorney General General Counsel 


Irwin 4. Seibel Robert E. Mitchell 
Attorney Deputy General Counsel 


Department of Justice 


David P. Simerman 
Attorney 


Federal Maritime Commission 


Washington, D. C. 


March 20, 1964, 
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APPENDIX A 


ORDER 


At a Session of the FEDERAL MARITIME BOARD, held at its office in Washington, D. C., 


on the 19th day of August A. D. 1957 


No. 771 
BANANA DISTRIBUTORS, INC. 
Vv. 


GRACE LINE INC. 


No. 775 
ARTHUR SCHWARTZ 
v. 

GRACE LINE INC. 

These cases being at issue upon complaints and answers on file, and having 
been duly heard on a joint record with respect to issues other, then reparation, 
and the Board on April 29, 1957, having made of record a report stating its con- 
clusions, decision, and findings therein, which report is hereby referred to and 
made a part hereof: i 

IT IS ORDERED, That respondent Grace Line Inc. be, and it is hereby, notified 
and required to cease and desist and to abstain from entering into, or continu- 
ing, or performing any of the contracts, agreements, or understandi ngs for the 


carriage of bananas found herein to be in violation of sections14 and 16 of the 


Shipping Act, 1916, as amended, not later than October 1, 19573 


IT IS FURTHER ORDERED, That respondent, within 10 days after the date of 
service of this order, shall offer to its present shippers and to all qualified 
shippers, including complainants and their supporting interveners, upon a fair 
and reasonable basis and upon reasonable notice, refrigerated space for the 
carriage of bananas on respondent's vessels from Ecuador to United States 
Atlantic ports, for a period not to exceed 2 years, said period to begin pot 
later than October 1, 1957, and shall thereafter offer, for periods not to ex- 
ceed 2 years, refrigerated space available for such carriage; 

IT IS FURTHER ORDERED, That respondent shall employ uniform, fair, and 
reasonable standards in determining the qualifications of applicant shippers, 
and in exercising its judgment in this regard, respondent shall take into con- 


sideration (1) applicant's financial capacity to engage in the banana business 


on a scale proportionate to the refrigerated space requested; (2) applicant's 


ability to arrange for the purchase, loading, and stowage of the bananas to be 
shipped, and (3) applicant's ability to arrange for the discharge of bananas; 
and to this end, respondent may require applicant shippers to provide verified 
information sufficient to enable respondent to make the necessary determinations; 
IT IS FURTHER ORDERED, That respondent be, and it is hereby, notified and 
required to establish, observe, and enforce just and reasonable regulations and 
practices relating to or connected with the receiving, handling, stowing, trans- 
porting, carrying, and discharging of bananas on its vessels, which regulations 
and practices may include the following requirements: (a) each shipper shall 
furnish and maintain as! security for the performance of all of its obligations 


under the 2-year forward booking a deposit in cash, negotiable securities, or a 


bond satisfactory to respondent equal to 12% percent of the total minimum freight 
charges due under said forward booking; (b) no shipper shall be permitted, with- 
out the approval of respondent, to assign the forward booking a otherwise 
transfer any rights secured by him under said forward booking; (e) the payment 
by the shipper of dead freight of up to 90 percent of complete utilization of 
space assigned; (d) loading, stowing, and unloading shall be at’ the expense and 
risk of the shipper, respondent to have the right to designate the stevedore 

or itself to perform the necessary stevedoring at the port of discharge; (e) 
during the Chilean fruit season respondent may proportionately reduce the re- 
frigerated space assigned to banana shippers, without discrimination, upon 
reasonable notice, to permit the carriage of Chilean fruit; (£) the treatment 
as a single shipper those individuals, partnerships, or corer cons who are 


affiliated with each other to the extent of 10 percent or more common ownership; 


IT IS FURTHER ORDERED, That respondent shall file with the Board (a) copies 


of the 2-year forward bookings entered into hereunder, (b) the regulations and 
practices adopted by respondent relating to the receiving, handling, stowing, 
transporting, carrying, and discharging of bananas, and (c) the criteria used 
by respondent in determining what applicant shippers are qualified; 

IT IS FURTHER ORDERED, That these cases be held open for further proceedings 
on the claims of complainants for reparation, if any. 

By the Board. 


(Sgd.) JAMES L. PIMPER, 
‘SECRETARY 
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QUESTIONS PRESENTED 


1. Whether there is substantial evidence on the record 
as a whole to support the findings of the Federal Maritime 


Commission that: 


(a) When a common carrier by water (Flota) illegally 
excluded a qualified banana shipper (Consolo), it was not 


inequitable to require Flota to pay Consolo reparation as 
provided by law (46 U.S.C. 821); and 


(b) That the amount of reparation due was $106, 001 
for exclusion over a period of two years. 


2. Whether there was any violation of the Administrative 
Procedure Act, in having the Commission's attorneys who 


defended a first reparation order against the attacks of both 
Consolo and Flota in this Court, prepare, pursuant to Com- 
mission direction, a draft of the Commission's report on 
remand. ; 


QUESTIONS PRESENTED 


COUNTERSTATEMENT OF THE CASE 


A. 
B. 
Cc. 


D. 
E. 


The Parties - 
The Sequence of Events 


The Hearing, the Record, and the Issues Raised 
by Flota 5 


The Reparation Decision, the Aga and Remand 
The Flota "Statement" in Detail 
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SUMMARY OF ARGUMENT 


ARGUMENT: 
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THE COMMISSION'S FINDINGS ON THE EQUITIES 
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II AND 11) P 

A. The First Decision and the Remand 

B. The Decision on the Remand and the Evidence 


1. The Asserted Basis for Flota's Action: 
The Alleged "Unsettled" State of the Law 


Flota's Physical Characteristics and Its 
Claimed "Good Faith" ; 
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Binited States Court of Sipea 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 18,230 


FLOTA MERCANTE GRANCOLOMBIANA, &. A., 


Vv. 


FEDERAL MARITIME COMMISSION 
and 
UNITED STATES OF AMERICA, 


PHILIP R. CONSOLO, 


Petition for Review of an Order of the 
Federal Maritime Commission 


BRIEF OF PHILIP R. CONSOLO 


COUNTERSTATEMENT OF THE CASE 
A. The Parties 


The parties to this case and its companion (No. 18235) are before this 
Court for the second time, after six and a half years of agency and court 
litigation. They have first settled the question whether a common carrier 
by water has a duty to carry for the public, or is free to make an exclusive- 
dealing contract with a favored shipper. This question has been answered in 
this Court's earlier decision! The present litigation, still dragging on, 


1 Hota Mercante Grancolombiana v. Federal Maritime Commission, 112 U. S. App. D.C. 
302, 302 F. 2d 887 (Case No. 15,330; 1962). 


2 
involves the question whether the carrier owes reparation to the wrongfully 


excluded shipper. The parties are: 


1. Philip R. Consolo, an independent American banana import- 
er. Like other independents, Mr. Consolo is required to import bananas 
from Ecuador, the country where independent importers (other than the 
major factors, United Fruit and Standard Fruit) can purchase banana supplies 
in quantity (JA 86). The record is conclusive that at all relevant times ba- 
nanas were available to Consolo in Ecuador in quantities more than sufficient 
to fill Flota's refrigerated space (SJA 49, 50, 98-99). Banana selling prices 
in the United States were the same at all United States North Atlantic ports 
(SJA 73-74). 


Banana importers require at least one regular shipment arriving each 
week in order to serve their customers (2dSJA 463, 519). An importer 
able to offer his customers more than one shipment a week is in a better posi- 
tion, since a continuous supply of fresh fruit is a necessity (SJA 73; 2d SJA 
476 ). Moreover, a greater volume of bananas leads to an increase in the 
average sales price realized by an independent (SJA 97; 2d SJA 519) and 
lowers selling costs (2aSJA 464 ). 


2. Flota Mercante Grancolombiana, S. A. ("Flota") is a com- 


mon carrier by water in the foreign commerce of the United States. While 
Flota uses other than U.S. -flag ships, it, like all common carriers, is 
subject to the Shipping Act, 1916 (46 U.S.C. 800 et seq. ). At all times here 
relevant, Flota was one of two carriers serving the import trade between 
Ecuador and the United States with regular weekly service, carrying bananas 
in refrigerated space as well as all types of other cargo. Until 1959, Flota 
carried bananas. to Philadelphia,::and subsequently,.to Baltimore. 


The second major carrier in the Ecuador trade is the Grace Line, a 


U.S. flag carrier also offering regular service for all types of cargo, includ- 


ing bananas.” 


2 4 third carrier, the Chilean Line, offered irregular sailings with some refrigerated 
space. In 1958, Chilean Line improved its service somewhat, but never offered regu- 
larly-scheduled weekly service (2d SJA 529 ), nor any space for bananas during the 
Chilean fruit season (SJA 153-55). The Chilean Line is not a party to this case; although 
it carried bananas for Consolo on five voyages in 1958 it thereafter refused him any 
space (SJA 155-56). 
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Panama Ecuador Shipping Corporation ("Panama Ecuador"), although 
a party to the first proceedings before the agency, is not a party here. 
Between 1955 and 1959, Panama Ecuador was Flota's sole and preferred 
banana shipper under exclusive-dealing arrangements. 


3. The Federal Maritime Commission ("the Commission") is 


the five member agency presently entrusted with the administration of the 
Shipping Act, 1916. The Commission is the successor of the three member 
Federal Maritime Board ("the Board"). An Examiner of the Board, the 
Board, and this Court have held Flota's exclusion of Consolo to be illegal. 
An Examiner of the Board, the Board, and the Commission on remand 

have held Consolo entitled to reparation for Flota's exclusion, in continu- 


ously diminishing amounts. 
B. The Sequence of Events 


In 1951, Consolo, then an independent without any means of importing 
bananas from Ecuador, sought space from the Grace Line. The Grace Line 
refused, then having three favored shippers. Consolo brought a complaint 
before the Board, which held, in 1953, that Grace was a common carrier 
illegally refusing Consolo. Consolo v. Grace Line, 4 F. M. B. 293 (1953). 


Grace thereupon gave Consolo space. 


Prior to 1955, Flota's Ecuador service was one and unsatis- 
factory (2d SJA 488-90).4 In 1955, Flota added additional ships and its 
service improved (JA 21). Consolo inquired for space,‘ and Flota:offered 
him a rate for its entire refrigerated space (three decks in one hold of all 
vessels — all other holds were not refrigerated and hence unsuitable for 
bananas). Consolo countered with an offer to take the space if the rate on 
the lowest hold were reduced 25%, or to take the upper two of the three 
decks. Flota rejected this offer, and after advertising for bids on all its 


3 We want to be perfectly clear that Consolo was legally aboard Grace Line, as 
one of several banana shippers, after a hard fought Board proceeding. The point is 
worth making because of Flota's constant implications that Consolo was in some way 
guilty because he did not prolong litigation which he won. 


< Testimony of Mr. Borrero, Flota's witness. 


4 


space (JA 173-77), entered into an exclusive contract with Panama 
Ecuador's predecessors.° (Facts from the Board's first decision, 
5 F.M.B. at 635). 


Between 1955 and early 1957, Consolo repeatedly sought space from 
Flota (JA 97-98). Flota replied that Consolo could bid in 1957 (JA 98). On 
February 25, 1957, Flota wrote Consolo advising him where to submit a 
bid (204b-205). This letter invited a bid for all Flota's space.© On March 6, 


1957, Consolo promptly replied with a written bid at higher rates than 
Flota's going freight rates (Ex. 25, JA 205-6).” 


Before even receiving Consolo's letter Flota decided to continue its 
exclusive dealing contract (JA 195-98). Nevertheless, Flota wrote Consolo 
on March 25, 1957, that his letter was being considered (JA 206). 


Meanwhile, other independent banana shippers had filed a Maritime 
Board complaint against Grace Line. The Board's Examiner reiterated 
Grace's duty to carry for all, and on April 24, 1957 the Board held for a 
second time that the Grace Line, as a common carrier, could not dis- 
criminate against banana shippers. Banana Distributors v. Grace Line, 
5 F.M.B. 278 (1957). 


Flota knew of this decision (JA 152), but nevertheless, on May 22, 
1957 signed a three year exclusive contract with its same preferred ship- 
per (JA 187-91). Consolo was informed a month later that all space had 
been given to the preferred shipper (JA 207). On August 23, 1957, Consolo 
acknowledged Flota's letter, again demanded space, and said he would file 


S Panama Ecuador's predecessors were two individuals, officers and apparently 
owners of Panama Ecuador, who assigned the contract to their corporation. Panama 
Ecuador's operations were conducted with separate buying and shipping corporations, 
precisely as were Consolo's Grace Line operations (2d SJA 494-95). Nevertheless, 
Flota now argues about a maze of corporations (Flota Brief, p. 44-45). 


G Consolo testified, without refutation, that at all times he would have taken a 
portion of Flota's refrigerated space (JA 96-100). His testimony is reinforced by 
the proof that Consolo was then only one of several banana shippers on Grace Line 
(JA 86-90). 


7 Again we must note, because of Flota's wrong statements, that Consolo's bid 
conformed with Flota's then contract offering a choice of ports (JA 185). 


5 


a complaint unless allotted a fair share (JA 208). Flota replied on Octo- 
ber 7, 1957 that no space was available for two years (JA 208). Two weeks 
later, Consolo's attorneys wrote Flota, with a formal demand for an allo- 
cation of space, telling Flota that otherwise a complaint would be filed on 
November 15, 1957 (JA 209-10). Instead of complying, Flota rushed to 
the Board with a petition, and Consolo filed his complaint on the stated day. 
(JA 41-45).8 


Following the Board's 1957 Grace Line decision, Grace opened its 
space to all; Consolo's Grace Line space was cut back (JA 89), and Flota's 
preferred shipper actually applied for and received banana space on 
Grace Line. | 


For almost two years after Consolo's complaint (until September, 


1959) Flota continuously resisted his demands for space in Maritime Board 
litigation. Even during the litigation, in mid-1958, when the preferred 
shipper threatened to breach its contract (SJA 80), Flota failed to offer 
Consolo space. Instead, Flota granted a series of rate reductions to the 
preferred shipper (JA 191-95, 199-204). 


Flota gave Consolo and others space at the beginning of September, 
1959, when it had to, by Board order. At no earlier time during the repa- 
ration period did Flota offer Consolo space. At no time prior to signing 
another exclusive contract (in late May) did Flota ask for Board advice. At 
no time prior to signing the contract did Flota seek to apportion its space 
fairly, or apportion it at all. | 


: Flota's statement of the case recites an October 1, 1957 visit (no earlier visit 
before signing the May 22, 1957 contract) by Flota officers to the Board's Regulation 
Office. Flota complains that the Regulation Office did not then tell Flota it was 
violating the law. The record does not reveal what Flota told the ‘Regulation Office, 
but presumably Flota claimed then, as it did for years in resisting Consolo, that it 
could not carry for more than one shipper. 
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C. The Hearing, The Record, and The Issues 
Raised by Flota 
The hearings before the Board were held in several stages? At the 
outset, both the "merits" (i.e., the illegality of the exclusion) and Con- 
solo's reparation claim were set to be tried together. 


Flota's counsel opened his defense on the merits by a flat announce- 
ment that (a) Flota accepted the Board's 1957 Grace Line decision as the 
law and (b) that the facts differentiated Flota's situation from Grace's 
(JA 133-34; quoted by this Court: 302 F.2d at 892). 


At no time during the hearings did any Flota witness or Flota counsel 


claim to be confused as to the law.19 


Flota never experimented with a trial run for more than one shipper, 
and the record is empty of any Flota consultation with shippers trying for 
a fair sharing of space. Flota's chief factual argument was that multiple 
banana shippers would not cooperate, thus leading to confusion on Flota's 
three banana decks not experienced on Grace Line's two decks. When it 
appeared that this claim would delay a quick decision, Consolo and a co- 
complainant sought a severance of the reparation issues which the Examiner 
granted. 


2 We discuss below, in detail, the evidence revealing how Flota delayed an answer 
to Consolo's complaint, delayed the prehearing, delayed the hearing, refused ex- 
pedited procedure, fought the Examiner's decision, and even delayed offering space 
after the Board's decision. We also discuss the brief "evidence" which Flota 
finally offered against the reparation claim. 


zo The Grace Line decision was appealed and remanded in 1959, long after. the 
hearings closed: Grace Line v. Federal Maritime Board, 263 F.2d 709 (C.A. 2, 
1959). The ground of the remand was that the Board had relied too much on its find- 
ing that bananas were "susceptible" to common carriage (i.e., carriage for multiple 
shippers). The subsequent Supplemental Report, 5 F.M.B. 615 (1959) reaching the 
same conclusion as to Grace, was affirmed 280 F.2d 790 (C.A. 2, 1960), cert. denied 
364 U.S. 933. 


Thus, the law turned out to be just what Flota assumed it to be throughout the 
hearing. Flota was never confused as to any "uncertainty" of the law, and the record 
contains absolutely no word of testimony as to legal uncertainty. The first Flota 
self-justification on the ground the law was "unsettled" appeared long after the 
record closed. 


7 


The Examiner rejected Flota's excuses for not carrying (JA 17-34). 
Flota opposed expedited consideration (2dSJA 509; JA 169), did not 
accept the Examiner's decision, but insisted on exceptions and argument. 
The Board finally disposed of the Flota arguments without difficulty (JA 1-13) 
following which Flota obtained an extension of time to comply with the 
Board's order. This Court affirmed the Board's order (in No. 15, 330).24 


In the reparation proceeding, the record contains detailed proof by 
Consolo of availability of bananas in Ecuador, ability to purchase, week- 
by- week banana costs in Ecuador, week-by-week costs of shipping by 
Flota, costs of loading and unloading, costs of sale, and week-by-week 
prices in the United States. An accountant testified to the detailed calcu- 
lation of reparation from these facts.) | 


Public Counsel (for the Board) did not appear in the reparation phase. 


At the hearing, Flota did not question any element of this proof. 
There is literally no Flota testimony attacking any element of the repa- 
ration calculation. Instead, the Flota defense at the hearing consisted of: 


(1) A denial (made for the first time at the hearing) that Consolo was 
financially able to finance banana shipments on Flota. 


(2) Some testimony that small reefer vessels were available for 
charter during the reparation period. Cross-examination revealed, among 
other things, no record that such ships had ever carried bananas to the 
U.S. North Atlantic ES or that their use by Consolo or anyone would have 
been economically feasible. (SJA 130-39). : 


(3) Brief testimony by Flota's president, and some conveniently 
"yemembered" conversations by the preferred shipper. 


ss It is worth emphasizing that in No. 15,330, Flota explicitly did not contest the 
Board's order requiring Flota to open its space to all shippers. Flota said: "This 
has been done, and petitioner does not challenge this order by the Board." 


= Samples of the detailed calculations, which are all our printi g budget permits, 
appear at SJA 195-204. 


ae Small reefer vessels have been used to carry on the shorter run from Ecuador 
to the U.S. Gulf (SJA 180). 
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(4) Testimony as to Chilean Line's refusal to carry for Consolo. 


(5) Testimony as to Flota's allocation of space in September, 1959.14 


Flota's Brief to the Examiner on reparation argued, and argued only: 
(1) that Consolo's hands were unclean (because he responded to Flota's 
February, 1957 invitation to bid); (2) that Consolo was not “the real party in 
interest" (because his Grace Line business was organized precisely as Pana- 
ma Ecuador's was);)> (3) that Consolo “has neither suffered nor shown dam- 
age" (a legal argument based on the fact that total exclusion prevented Con- 
solo from shipping to the same port as Panama Ecuador; and (4) an argument 
based on claimed availability of charter tonnage (SJA 10). 


We have described the record, the Flota testimony and Flota's Brief 
to the Examiner in some detail, not because of the intrinsic interest of such 
stale quibbles, but because in no other way can we emphasize the absolute 
and total lack of Flota testimony supporting any such arguments as that repa- 
ration is inequitable, Flota thought the law was uncertain, the reparation cal- 
culations are wrong, the period of reparation is so long, the Board delayed, 
Consolo did not use his Grace Line space, Flota's rates would have been dif- 
ferent in the reparation period, and so on. As to each of these, and many 
more, a fair statement of the case must note absolutely no Flota evidence, 
and no argument to the Examiner. 


D. The Reparation Decision, the Appeal, and the Remand 


The Examiner, while he cut the reparation claim in half, recommended 
an award based on an allocation to Consolo of one-third of Flota's space from 
August 23, 1957 to the end of the exclusion period (SJA 14-20). The amount 
of reparation recommended by the Examiner was $259, 812. 26 (with interest 
from the date of each sailing — each exclusion — as an element of the award). 


a We know that it must seem incredible in view of the enormous number of excuses 
and arguments Flota now offers in its brief, but there is literally no Flota testimony as 
to argument after argument and excuse after excuse. If there is really any doubt as to 
what the record as a whole contains, we would be glad if the Court ordered the entire 
record up for review. 


Be Consolo personally bid on Flota's space, demanded space, and sued. 
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Flota's brief on exceptions to the Board, by different counsel, listed 


19 exceptions (SJA 22-25) and presented a number of new arguments2® Con- 
solo also excepted. Board counsel did not appear. The Board: (1) reduced 
the allocation of space as a basis for reparation to 18. 46%; (2) refused in- 
terest, and reduced the reparation award to $143, 370. 98. (SJA 25-39). 
Petitions to this Court were filed by Consolo and Flota. : 


Both Flota's and Consolo's petitions were opposed by counsel for the 
Board in their brief to this Court. Consolo's petition was confined to the 
questions of allocation of space, period of reparation, and interest. Flota 
raised a number of old and a number of new arguments. Among other things, 
Flota's briefs assured this Court that there was substantial evidence in the 
record to support Flota's claims: that Flota was unsure of the "unsettled" 
law; that Flota acted in "good faith" when deciding to favor one shipper; that 
the Board had "delayed" telling Flota that its defense on the merits was with- 
out merit; that Flota thought its exclusive contract met the requirements of 
the Board's second Grace Line case; and that Flota (not the excluded shippers) 
had urged that shippers would cooperate to speed loading and discharge. Upon 
such claims of evidence existing, this Court remanded to the Board to decide 
whether payment of reparation would be inequitable: 302 F. 2d 887, 895-96. 


Flota and Consolo again filed Briefs, this time to the Commission, 
which had succeeded the Board. No Commission counsel filed briefs or 
argued. The Commission decided the case, and requested its general counsel 
to draft a report. The Commission report (2d SJA 399-412) finds no equity in 
Flota's behavior, and finds in common with the Examiner, the Board (and the 
record) that the facts do not support Flota's claims. Nevertheless, the Com- 
mission reduced the reparation award still further (by adopting a Flota argu- 
ment not supported by fact and never before made to the agency), and denied 
Consolo even the interest on the award granted by the Board and already ap- 
proved by this Court. 


16 Flota's exceptions did not include a larger number of arguments presented for the 
first time to this Court on the first appeal, or presented only on remand, or presented 
only now. A particularly flagrant example of such late inventions is the argument never 
made to the Board that the reparation calculation is wrong because Flota would have 
charged a higher rate. There is no Flota testimony as to this, but the Commission ac- 
cepted the argument on remand. 
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Consolo and Flota have again filed petitions for review. Following this 
Court's decision, assuming no petition for certiorari, Consolo must then 
bring suit on his much-litigated award in a District Court pursuant to 46 U.S.C. 
829. Flota, an indefatigable litigant, will presumably appeal. Only then, 
after five rounds of briefs and replies at the agency level, three agency oral 
arguments, five petitions to this Court followed by briefs and argument, one 
District Court trial, and one appeal, can there be executed the policy of the 
Shipping Act simply commanding common carriers to carry for all, and 
providing a remedy for injured shippers. 


E, The Flota "Statement" in Detail 


We disagree, as a matter of fact and as a matter of record, with lan- 
guage in substantially every paragraph of Flota's statement at the case. Space 
does not permit a detailed discussion of each Flota claim in detail here, but 
the actual facts of record are discussed throughout our argument below. 


STATUTES. INVOLVED 
(See Appendix) 


SUMMARY OF ARGUMENT 


I. Upon Flota's five claims that there was evidence in the record which 


would support findings that it would be inequitable to require payment of repa- 
ration, this Court remanded to the Commission to consider whether payment 
would be inequitable. The Commission found as a fact that payment from the 
law-breaking carrier to the illegally excluded shipper is required, upon the 
facts, as a matter of equity. The remand has revealed that Flota's claims 
were later-invented self-justifications. The detailed findings discern no iota 
of the claimed good faith in Flota's excuses. These findings are not only 
based on substantial evidence, they are compelled by the evidence. 


Specifically: 
(1) In fact, Flota never believed the law applying to it was "unsettled"; 


(2) In fact Flota never made the slightest effort to explore the ''suit- 
ability" of its vessels for multiple shippers; 
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(3) In fact, Flota signed a second exclusive dealing contract without 
consulting the Board, petitioning for advice, or seeking in the slightest to ac- 
commodate excluded shippers; and in fact Flota delayed the Board proceed- 
ings by fighting Consolo every step of the way on the flimsiest defense, and 
by obtaining procedural delays. 


(4) In fact, Flota deliberately signed its second exclusive contract, and 
even during the Board hearings turned down an opportunity to end the contract; 


(5) In fact, the Flota argument that Consolo did not use his Grace space 


(when he was bidding on, threatening and suing Flota) is an invention long 


after hearing, unsupported by the record. 


Il. With no facts in its favor, Flota objects to the Commission's use of 
its General Counsel to draft an opinion after Commission decision of the case. 
Flota fails to tell the Court that Section 5 of the Administrative Procedure Act, 
upon which Flota relies, does not apply to reparation cases. No agency 
lawyer took any part in the reparation proceedings at any time; the agency 
counsel opposed Consolo and Flota impartially on the first review of repara- 
tion. If the A.P.A. applied, it would not have been violated. 


I. Flota argues that its total exclusion of Consolo was a total excuse, 
contrary: (1) to this Court's decision; (2) to the Shipping Act (46 U.S.C. 812) 
which explicitly condemns both unfair treatment and unjust discrimination in 
the matter of cargo space; and (3) contrary to every reported decision deal- 
ing with reparation for unlawful exclusion. 


IV. Flota attacks the reparation award with a number of arguments 
contrary to the facts and the Board and Commission findings. Again, the 
findings are not only supported by substantial evidence, but by the only evi- 
dence. Several Flota arguments, here and elsewhere, were never presented 
to the Examiner, Board or Commission. 
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ARGUMENT 


THE COMMISSION'S FINDINGS ON THE EQUITIES 
ARE SUPPORTED BY SUBSTANTIAL EVIDENCE ON 
THE-RECORDAS A WHOLE (FLOTA'S POINTS I AND Il) 


A. The First Decision and the Remand 


The Board's decision on the merits found that Flota had violated sec- 
tions 14 and 16 of the Shipping Act by excluding Consolo from the use of its 
refrigerated space for a period of two years (JA 3), and this Court affirmed. 
(302 F. 2d 887). The Board's first decision on reparation found that Con- 
solo was injured by this illegal exclusion in the amount of $143, 370.98 and 
ordered Flota to pay Consolo that sum (SJA 25-39). On review, this Court 
did not question the finding that Consolo was damaged by Flota's exclusion, 
but did question the Board's decision to award damages as a result of such 
violations}? without sufficient discussion of Flota's claims as to the 'tequi- 
ties. "18 


The Court summarized Flota's contentions on the equities (302 F. 2d 
at 896), and remanded the case for the Commission to consider these claims. 
Flota now compares the Court's summary of, and comment on, Flota's con- 
tentions with the Commission's findings on remand, and concludes that the 
Commission's findings are "exactly to the contrary" of the Court's summary 
and comments. (Flota Br., p. 21). 


There are, of course, major differences between the "facts" which Flo- 
ta told this Court existed and the facts of record as found by the Commission 
on remand. The differences between Flota's claims and the facts indicate the 


degree to which Flota's arguments are contrary to the facts of record. 


Lt "The Board may: have erroneously believed (1) that it was required to grant repa- 
rations once it found a violation of the Act. . . ." 302 F. 2d at 896. 


ES This, we believe, was new law. We can find no reported decision at common law, 
or under federal statute, where a carrier's violation of its fundamental duty to carry did 
not give rise to liability for any damages suffered by the shipper as a result of this vio- 
lation. Equitable claims have usually received short shrift where the carrier has not, 
at least, tried to carry. See, for example, Pacific Gamble Robinson Co. v. Minneapolis 
& St. Louis Ry. Co., 105 F. Supp. 794 (D.C. Minn., 1952), aff'd in part, rev'd in part 215 
F. 2d 126 (C.A. 8, 1954), wherein the court refused to excuse a carrier from damages 
for refusal to carry caused by its workmen's strike in the "absence of any bona fide at- 
tempt to comply with the carrier's duty" (105 F. Supp. at 802). Flota does not and cannot 
claim that it ever attempted to carry for Consolo. 
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Flota says that because the Commission findings differ from the 
Court's summary of Flota's arguments, the Court should ignore the Com- 
mission's findings and "enter (its own) findings which will dispose of the 
controlling issues in Flota's favor." (Flota Br., p. 24), : In other 
words, Flota argues that the remand for findings of fact on the equities was 
a useless act. 


This Court has already clearly stated the function of agency and the 


reviewing court, saying (302 F. 2d at 894): 


"Questions of law, such as matters of jurisdiction and fair ad- 

ministrative procedure, are obviously for our determination. 

Cf. Interstate Commerce Commission v. Union Pacific R. Co., 

222 U.S. 541, 547... But in reviewing the evidence, we are 

confined to a much more restrictive standard, as the Admin- 

istrative Procedure Act, 81 et seq., and a long line of Supreme 

Court decisions, clearly indicate. See, e.g., Universal Cam- 

era Corp. v. National Labor Relations Board, 340.U.S. 474...; 

United States v. Carolina Freight Carriers Corp., 315 U.S. 475, 

489 ...." 
The standard set forth in §9 of the APA, and in the authorities cited, is that 
an agency's decision may be set aside if unsupported by substantial evidence 
on the record as a whole. We show below not only that the Commission's 
findings on the equities — or lack thereof — were supported by substantial 


evidence, but that they were indeed dictated by overwhelming evidence. 


B. The Decision on Remand and the Evidence 


The Court summarized five contentions which Flota said proved the 
inequity of awarding reparation to Consolo, and required the Commission to 
consider these arguments. The Commission made a detailed examination of 
each of these arguments, and found them singly, and as a whole, unsupported 
by the record. We consider below each contention, Flota's arguments, the 


Commission's findings, and the evidence. 
1. The asserted basis for Flota's action: — 
The alleged "unsettled" state of the law. 


Flota argued that it had no way of knowing that its conduct in entering 
into the three year contract with Panama Ecuador in May, 1957, was illegal 
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because the law was "unsettled" as to whether a common carrier had to 
carry for all banana shippers. As proof of the unsettled nature of the law, 
Flota: (1) discounts the Board's 1953 Consolo v. Grace Line decision by 
saying no "order" was entered, and (2) rejected the Board's April, 1957 
Banana Distributors v.. Grace Line decision by saying it was reversed two 
years later, long after Flota had decided to exclude Consolo!? The Com- 
mission concluded, rightly, that Flota's conduct did not show a disposition 
to abide by the law as it then stood, but rather Flota chose to ignore the 
relevant agency decisions on the precise question its conduct involved. 


The basic flaw in Flota's entire "unsettled law” argument is this: 
the two Grace Line decisions held that Flota's American-flag competitor, as 
a common carrier, had to carry for all banana importers. At the time Flo- 
ta knew of these decisions, and Flota accepted them as the law. In fact at 
the hearing on the merits, Flota's counsel explicitly stated that Flota ac- 
cepted the second decision (Banana Distributors v. Grace Line) "as good, 
valid law" and said he was "not attacking that in any manner, shape or form. "7? 
Flota never even raised the point that it was "confused" because of the un- 
settled law until its appeal to this Court. Thus, in its brief on exceptions 
from the Examiner's award, Flota never said reparations should be denied 
because the precedents were unclear (SJA 22-25) 


In other words, Flota's "unsettled law" argument is an ex post facto 
fabrication. Flota's actions were not in fact based on any understanding but 
that the law was in 1957 what it is today: a common carrier must carry for 
all. There.is absolutely no evidence that, as a matter of fact, Flota was 
relying on the "unsettled" nature of the law. It produced, for example, no 
letter of counsel advising it that at the time (May, 1957) its relations with 


19 Yoon remand, the 1957 decision was reaffirmed 5 F.M.B. 615 (1959), and then 
affirmed on appeal 280 F. 2d 790 (1960) cert. denied 364 U.S. 933. 


20 (54 183-34), quoted by the Court at 302 F. 2d at 892. 


ae Indeed, in footnote 9 at page 19 of Flota's brief on exceptions to the Board, Flota 
said: "Flota tendered only the issue of whether the facts of its case fell within or 
were distinguishable from the Grace Line precedent." (2d SJA 329). 
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Panama Ecuador were in accord with applicable statutory, agency, or judi- 
cial requirements. The evidence is conclusively to the contrary: it shows 
that Flota was not relying on the invalidity of the Grace Line case, but was 
relying on the flimsy — and abandoned — claim that its "operations and 
vessels were substantially different from those of the Grace Line." 302 F. 
2d at 892. In adilition to the total lack of any facts of record supporting the 
argument that Flota acted as it did because it in fact thought the law confused, 
there is a total lack of any judicial or administrative precedent supporting a 


common carrier's refusal to carry for all. 22 


The Commission properly found that if, in fact, Flota had wanted 
guidance on the legality of its conduct, such guidance existed in abundance. 
In the Board's first banana case, Philip R. Consolo v. Grace Line, Inc. , 
4F.M.B. 293 (1953) the Board had said (4 F.M.B. at 300): 


"Respondent admits that it has undertaken to carry general 
cargo from Ecuador to the United States for all persons 
indifferently, and has for many years done so on its com- 
bination and freighter vessels. We think this admitted fact 
is determinative of this proceeding and that, in spite of 
special arrangements of whatever sort, respondent may not 
lawfully assume the status of a contract carrier to any ship- 
per on its common carrier vessels, or grant to any shipper 
on such vessel special rates, special privileges, or other 
special advantages not accorded to all persons indifferently. ... 


This is as clear as language can be. 23 


Again in Banana Distributors v. Grace Line Inc., 5 F.M.B. 278 (1957) 
the Board said (5 F.M-B. at 283): | 


"On the other hand, the record clearly indicates that bananas 
are readily available to newcomers to the trade, that bananas 


a Flota has pointed — and can point — to no judicial authority that approves special 
or exclusive contracts for use of common carrier space by selected shippers. The 
highest judicial authority is to the contrary: e.g., Pennsylvania R. Co. v. Weber, 257 
U.S. 85 (1921), Baltimore & O. R. Co. v. Brady, 288 U.S. 448 (1933). 


a Moreover, as the Board said, it was not applying a new rule (4 F.M.B., at 301): 
"The rule that a carrier which holds out its vessel or other facility to 
the public generally as a common carrier may not make special ar- 
rangements for transportation on the same vessel has been! announced 
by the Maritime Commission in the Mendez case, supra, and also in 
Agreements 6210, etc., 2 U.S.M.C. 166 (1939), .. ." 
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from different plantations have been successfully mixed in a 
single compartment, that all exporters carefully inspect the 
fruit before loading, and that carrying temperatures seldom 
vary. No doubt loading and stowing difficulties will increase 
as the number of shippers increase, but this factor is present 
in every trade and is no excuse for the carrier discriminating 
against some shippers in favor of a few.” 


Thus the record conclusively supports the following Commission finding on 
remand (2d SJA 403-4): 


‘We must judge Flota's protestations of innocent intent in the 
context of the circumstances as they existed in May 1957 
when it executed the three-year renewal of its exclusive 
contract with Panama Ecuador and it is evident from the 
foregoing that Flota executed that contract in contravention 
of two Board decisions directly in point. In both instances 
the Board had held that Grace was a common carrier of 
bananas and had declared illegal its attempts to exclude 
qualified banana shippers from its vessels. The Board had 
ruled, also, that forward booking arrangements for trans- 
portation of the'fruit for a period not exceeding two years 
were reasonable provided the available space was pronase 
among all qualified banana shippers who desired it® Of 
course, the courts could alter these decisions, and to that 
extent they did not ‘settle’ the law. But they were author- 
itative pronouncements by the agency with prime respon- 
sibility in the field and we fail to see why shippers should be 
penalized because Flota chose to ignore them and sign a 
three-year exclusive contract. Moreover, while Grace ap- 
pealed the Board's 1957 order, the order was not stayed 
and remained valid pending the outcome of the appeal which 
neither Flota nor anyone else knew would succeed — as it 
temporarily did in 1959. 


2 Bananas are plentiful in Ecuador, and the amount of bananas a 
shipper can sell depends solely on the current market for the product 
and the amount of space he can acquire for transporting them 


Flota says the May, 1957 contract was "perfected" in March, 1957 
prior to the April, 1957 Grace Line decision. The fact is that all that 


24 Flota's reliance now on the judicial remand of the case is in the teeth of its 
statement at the hearing that it accepted the case as good, valid law. Furthermore, 
the remand took place two years after Flota excluded Consolo, and did not belatedly 
justify Flota's — or Grace's — conduct; it merely rejected the Commission's 
"susceptibility" test. 
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happened in March was Flota's own Board of Directors voted to give the 
contract to Panama Ecuador (before even receiving Consolo's offer). The 
parties did not sign any agreement or memorandum until ‘May — after the 
Banana Distributors v. Grace Line decision. Flota also argues that 
Panama Ecuador's rights had vested in 1955, and the 1957 extension was 
merely a "formalization". The fact is that Flota ignored the terms of the 
option. Panama Ecuador's option required it to meet the terms of other 
bidders; in March, when its rights were allegedly "perfected" under the 
option, Flota had not even received and therefore neither considered nor 
communicated Consolo's bid (JA 2952207» | 


On pages 26-28, Flota argues that the law was not even "settled" as 


to Grace Line. The fact is that multiple banana shippers had been sharing 
space on Grace Line since the Board's decision in Consolo v. Grace Line, 
in 1953. Moreover, during the reparation period, from late 1957 until 1959, 
Grace was carrying for all shippers, including Flota's favorite Panama 
Ecuador, and Flota still offered Consolo nothing. ZS 


In short, there is not a single fact of record which supports Flota's 
argument that its decision to exclude Consolo was "equitable" because it 
thought the law "unsettled". There is no shred of evidence that Flota made 
the slightest effort to conform to the law, that Flota tried in any way to 
follow the common carrier's duty to carry for all, or that Flota made the 
slightest effort to try to allow space to Consolo or any other member of 


Ae OQROKE MIS EY! pte 


25 On page 29, Flota quotes from United States Navigation Co. v. Cunard S.S. Co., 
284 U.S. 474, 488 (1932) for the proposition that "a previous Board decision of unlaw- 
fulness involving other parties and another agreement" cannot be held "applicable" to 
Flota. The case is cited way out of context. United States Navigation was a suit by a 
shipowner against other shipowners for operating under an agreement which violated 
the anti-trust laws. To the defense that the Maritime Board had primary jurisdic- 
tion to determine the lawfulness of the agreement under §15 of the Shipping Act, 46 
U.S.C. $814, the plaintiff had replied that the Board did not approve agreements such 
as the instant one. The Court held that Board disapproval of a §15 agreement cannot 
be so assumed as to deprive the Board of primary jurisdiction to hear the matter. 
The Court did not hold or even imply that carriers cannot be guided by the agency's 
own precedents on what constitutes violations of the anti-discrimination provisions 
of the Shipping Act, $§14 and 16, 46 U.S.C. 812 and 815. : 
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the shipping public.2& The record proves affirmatively that Flota knew 


the law, declared it accepted the Board's declaration of the law, and broke 
the law deliberately. As to this point, the Commission's decision reject- 
ing Flota's claim is not only supported by substantial evidence, but by all 
the evidence. 


2. Flota's physical characteristics defense 
and its claimed "good faith". 

The second equity claimed by Flota is its "good faith" belief that its 
vessels would not accommodate more than one banana shipper. This was, 
indeed, Flota's entire defense to the charge that it was violating the Ship- 
ping Act by its exclusive-dealing. The Board report on the merits found 
the arguments about structural differences "not impressive", saying 
"operational difficulties and vessel limitations do not justify prejudice and 
discrimination otherwise undue and unreasonable." (JA 9). This Court 
specifically found that finding "to be adequately supported by the record." 
(302 F. 2d 892). Again, to Flota's claim that it nevertheless acted 
"reasonably", this Court said: 

"|. The Board rejected Flota's argument that structural 

differences between Flota's ships and Grace ships. justified 

Flota's discrimination. . . . Under the circumstances, we 

think it beyond question that the Board considered and made 

sufficient findings as to the reasonableness of Flota's 

conduct. '' (302 F. 2d at 892) (Emphasis supplied). 

Now Flota is saying that even if the structural differences between its 
vessels and Grace's vessels are not "impressive", and even if its reliance 
on these differences was not "reasonable", it nevertheless believed in "good 
faith" that its vessels were not suitable for multiple loading. The Commis- 
sion found that, as a matter of fact, Flota never even explored the possibil- 
ity of trying to accommodate more than one banana: shipper: 


ee On page 30, Flota again repeats the misstatement that no shippers had expressed 
interest in its space in 1955, see supra, pp. 3-4 , and also upbraids Consolo for 
bidding in March, 1957, for all of its space. Flota does not mention that it rejected 
Consolo's bid in 1955 for two-thirds of its space, precisely because it insisted on 
contracting all its space to a single shipper (JA 91-92), nor does Flota mention that 
Consolo bid in March, 1957 for all its space precisely because Flota had in February 
required Consolo to bid for all its space (JA 204b). 
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“Instead of a good faith exploration of such means, Flota, we 

think, simply preferred its existing one-shipper arrangement." 

(2a SJA 405). 

The Commission's finding that Flota had never tried to realistically 
assess and solve the problems of multiple loadings =! was compelled by the 
evidence. There is just no evidence that Flota tried to arrange for loading 
by multiple shippers: it simply turned Consolo away. : 


Mr. Borrerro, Flota's own witness, admitted that Flota had made no 
studies of how to open its reefer space for multiple loading (JA 159, 1962). 
And, he said, Flota never made any study to determine what the loading 
time would be if more than one shipper used its facilities (JA 162). Mr. 
Borrerro stated clearly enough why Flota had not opened its space: 

" . . . it is better to deal with one than with three in any facet 

of negotiations. It is less problem." (JA 162).78 
This testimony by Mr. Borrerro, coupled with the utter absence of any 
evidence from Flota that it either tried to give multiple shippers a chance, 


or studied the possibilities of multiple loading, or even studied the Grace 


27 ‘The Commission further stated (2d SJA 405): "It would be safe to assume that 
every vessel in the banana trade is not exactly the same, structurally. To rely upon 
their structural differences as an excuse to avoid common carrier obligations would 
go far toward eliminating such obligations. Thus, legal precepts based on activites 
of a similar carrier, a similar contract, the same commodities, and the same trade, 
could be overridden by claiming structural differences in the ship. Nor isa refusal 
to carry goods for many justified by fear that they cannot cooperate in using the 
available space. Whether shippers can cooperate will never be known unless they 
are offered space. It is the common carrier's duty to offer the space and give ship- 
pers the chance to devise cooperative means of using it. In the final analysis the 
possibility of cooperation is one to be assessed by the individual shippers, and not the 
carrier. If multiple utilization is truly impossible, we think shippers will recognize 
this and accept the fact that the space can only be utilized on an exclusive basis. 


ae On page 26, Flota says that even Consolo's counsel characterized Flota's testi- 
mony as "candid" "as a breath of fresh air}' and therefore its good faith can'tbe ques- 
tioned. This was the testimony which Consolo's counsel so characterized. Put as 
the quotation shows, the characterization of Mr. Borrerro's testimony as "candid" 
was made precisely because Mr. Eorrerro admitted that he preferred dealing with 
a single shipper because it was easier. 
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Line operation in coming to its decision29 compels the Commission's find- 
ings that Flota's conduct was motivated not so much by a good faith belief in 
the impossibility of multiple utilization of its vessels but by a simple pref- 
erence for its "existing one-shipper arrangement". (2dSJA 405). 


Flota's principal attack on this Commission finding is the argument 
that because multiple shippers cooperated in loading and discharging, its 
initial argument that multiple shippers would not cooperate was right. But 
the fact is that on the record and in the arguments to the Board it was Con- 
solo who said the shippers would cooperate and hence the space was usable 
by more than one shipper, and Flota who said they wouldn't, and hence it 
was not usable by more than one2° Thus the fact that shippers do coop- 


erate shows not that Flota was right but that it was wrong. 


Although claiming that it was right all along, Flota apparently real- 
izes that it really argued the exact contrary, for its next argument 


zo Flota says (p. 35) that Flota can hardly be held to have notice of Grace Line's 
successful utilization of multiple shippers since Grace space was opened after October 
1, 1957. As Mr. Borrerro testified, Grace had experience with multiple shippers 
since 1953 — and Flota wasn't at all interested in that experience (JA 159, 161-62). 


30 thus Flota's brief of January 13, 1959, to the Examiner stated (2d SJA 309 ): 


"Mr. Friedlander [Panama Ecuador's witness] . . . testified in great 
detail that even to permit three shippers, each sharing one deck 
alone aboard the petitioner's vessel would cause chaos and confusion." 


Panama Ecuador's brief of January 18, 1959 to the Examiner stated (2d SJA 310): 


"There are a number of reasons why no shipper would be willing to 
share the same entry port at one time with another shipper. As 
Friedlander put it (R. 1420): ‘How are you going to separate who's 
carrying which item of fruit. These people are animals down 
there....'" 


By contrast, Consolo's brief of January 14, 1959 to the Examiner stated (2d SJA 
316): 
"It is ridiculous to assume (as Mr. Friedlander did) that shippers in 
the same boat would not cooperate with each other to expedite loading 
as a matter of enlightened self-interest .... Ifa single stevedoring 
crew were used and a single loading boss employed with authority to 
deploy teams of loaders where needed, the bananas of more than one 
shipper can be loaded in substantially the same time now consumed 
(1417-8; 1456)." 
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(p. 35) is that the only reason the loading problem was solved is because 
Flota had a faster fleet in 1959 than in 1957. This excuse is shiny new. 

It was never made to (1) the Examiner, or (2) the Board, or (3) this Court 
on the first appeal, or (4) the Commission on remand. It is made for the 
first time here, and cannot even be considered. The argument, as is 


typical of Flota excuses, was conceived long after Consolo was excluded 


and the record closed, and is refuted by Flota's own testimony >? 


3. Flota's Petition: Good Faith and Delay. 


After receiving Consolo's bid in March 1957, and after receiving 
Consolo's later demands and formal declaration that he would file suit on 
November 15, 1957 if not allotted a share of Flota's space, Flota filed, on 
November 1, 1957 a petition, requesting the Board "to issue a declaratory 
order, after full hearing" (JA 37) on whether its exclusive-dealing contract 
with Panama Ecuador was legal under the Grace Line decisions. Flota 
argues that this petition proves its "good faith" in excluding Consolo, but 
the Commission found otherwise. The Commission said (2d SJA 405 ): 


"| . we first point out that Flota brought this petition 
only under threat of a formal complaint by Consolo, which 
complaint Consolo actually filed two weeks after the petition. 
Flota had already violated the Act as interpreted by the 
Board when it filed its petition, hence it did not, in fact, 
seek the Board's assistance in governing its conduct. Its 
resort to the Board was under pressure of the troubles it 
had invited by executing a three-year renewal of its exclu- 
sive contract with Panama Ecuador, in complete disregard 


31 At the hearing, counsel for Consolo asked Mr. Borrerro, Flota's witness, to admit 
that the faster speed of the new vessels — which, incidentally, began to come into serv- 
ice in 1957 and 1958, not 1959 (2dSJA 427: |) —would relieve the pressure of fast load- 
ing time and make it easier for multiple banana shippers. Mr. Borrerro adamantly 
refused to make such an admission (2d SJA 502-3). Then, Panama Ecuador's 
counsel asked Mr. Borrerro: 

"Q@. And the additional speed of the vessels is also utilized southbound 
to go to the port of Ilo in Peru and other ports which formerly you 
were unable to service with the slower speed vessels? | 
A. Yes. 

Q. So that from the viewpoint of the banana shipper the additional 
speed of the new vessels is not a significant factor? ; 
A. No." (2d SJA,509, emphasis supplied). 
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to everything the Board had said on the subject. Again, 

judging Flota's claim in proper context, we are uncon- 

vinced of its good faith." 

The record without exception supports these findings. The Grace 


Line decision came out in April, 1957. Flota knew of the decision before 


it executed its exclusive contract with Panama Ecuador (JA 152)3? In 


fact, its favored shipper, Panama Ecuador, used that decision to get a 
share of Grace Line's space (JA 155). In reply to Consolo's letter of 
August, 1957, Flota said, by letter dated October 7, 1957, that all its 
space was committed for two years (JA 208). Consolo's counsel then, on 
October 21, 1957 wrote a formal demand for space, saying "if this request 
is not met by November 15, 1957 Mr. Consolo will file a complaint against 
your company with the Federal Maritime Board demanding an allotment of 
space and damages for unlawful exclusion from your vessels." (JA 209). 
Ten days after this letter Flota filed its petition. Certainly the Commis- 
sion's finding that this petition was filed after Flota had signed its exclu- 
sive contract in the teeth of the Grace Line case, and after Consolo's 
counsel had stated he would file suit, is uncontroverted on this record. 


Flota claims that the petition nevertheless insulates it from liability 
because the "Board delayed ruling in Flota's petition for almost two years." 
(Fl. Br. p. 38). This is the most cynical claim of all. The Commission 
found, as a matter of fact, that the delays were Flota's, not the Board's. 
Thus the Commission said (2d SJA 407-8): 


"The record of the proceeding reflects that numerous requests 
for postponements were made and that Flota either authored 
or favored most of these. If there was any disposition on its 
part for a prompt determination, this cannot be discerned. 
For example, Flota asked for and obtained delays in answer- 
ing Consolo's complaint and in the time set for the first pre- 
hearing conference; it joined in putting the hearing off to a 
date four months after that prehearing; and it then moved for 


32 "Q@. Were you aware of that [Grace Line] decision when on May 22, 


1957, you executed a three year extension of Panama Ecuador's 
contract? 


A. [Borrerro] Of the April 30 decision, yes." 
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a further delay of over two months in the hearing date. The 
hearing thus did not begin until a year after the filing of 
Flota's petition and Consolo's complaint. Whatever else 
may be said in justification of these delays, they cannot be 
explained on the ground that Flota was seeking ‘prior action’ 
on its petition. The delays were in no sense caused by the 
Board. Indeed, in rendering their decisions the Examiner 
and the Board acted with what may be termed unusual 
dispatch, considering the controversial nature and size of 
the record® | 


2 The Examiner's decision was rendered three weeks after he 
received the parties' briefs; the Board's six weeks after it heard 
the oral argument." 


These findings are amply supported by the evidence (JA 57-70; SJA 2-8; 
od SJA 321-24). Infact, Flota does not dispute that it obtained delays in 
hearings on Consolo's complaint, but complains that the Commission 
should first have decided its petition. The answer to this is, as the Com- 
mission said (2d SJA 406-7): | 


"In filing the petition Flota conceded nothing. It took the posi- 
tion that its vessels were different structurally from Grace's 
vessels and as a practical matter they could only accommo- 
date a single banana shipper. Flota's assertion of this posi- 
tion, which was sharply disputed by the aggrieved shippers, 
led to a complex and lengthy hearing into the physical charac- 
teristics and utilization of its vessels so far as the banana 
trade was concerned. Flota made the contention notwithstand- 
ing the in-depth probing of the special conditions of banana 
carriage including multiple shipper problems, which had 
occurred in the Grace cases. It hoped somehow to avoid 
those cases. Flota hada right to attempt this but any possi- 
bility of a prompt disposition of the controversy was thereby 
precluded, no matter what form the adjudication took. " 


This finding cannot be disputed. Flota's own petition asked the Com- 
mission to issue a "declaratory order after full hearing. " (JA 37). Flota's 
reply to Consolo's complaint (delayed on Flota's demand (JA 49-51)) 
insisted on the full hearing which Flota got (JA 51 - 52:). The decision 
was delayed because of Flota's own actions as a litigant in opposing 


Consolo every step of the way, at prehearing (JA 57 - 58 ), at hearing 
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(2d SJA 459, 460-61), in refusing to accept the Exaniiner's decision, in 
refusing expedited:procedure (2d SJA 509, JA/169), andeven in demanding 
postponement of the Bdard's order (JA 15-17). 


Flota also tries to argue that it asked for delays in order to defend 
the reparations claim, not the claim on the merits. This argument is 
also refuted by the record. As the Board's first report on reparations 
found (SJA 37): 


"Complainant submitted extensive evidence of lost profits 
. . . Inthe absence of other proven data and of any dis- 


proof of the complainant's data or challenge of complainant's 

igures, such data and figures have been used... .” 
Thus for Flota to say that it procured delays of a year in order to defend 
against a huge reparation claim is nonsense — it never even challenged or 
introduced any evidence on the reparation calculation. Its defense to the 
reparation claim was failure to mitigate, and the preparation of this 
defense could not possibly have required the delays in hearings which 
Flota obtained.*4 


ss Flota now says that Consolo's complaint "alleging past violations of law and 
seeking reparations back to 1955, raised substantial and complicated issues not 
involved in Flota's petition..." (Fl. Br., p. 42 n. 36) But Flota's counsel told the 
Board, on January 9, 1958 that the issues were precisely the same. Thus, ina 
letter to the Board, Flota's counsel said (JA 56): 
You undoubtedly know that subsequent to the filing of my petition, 
Philip R. Consolo filed a complaint against my client bearing 
Docket No. 827, which complaint in the main raises precisely the 
same issues which my client would like to have adjudicated in the 
petition filed with your good selves." (Emphasis supplied). 


= As we noted elsewhere pp. 7-8, and infra pp. 46-48 , in the discussion on mitigation; 
Flota's mitigation defense consisted of (1) putting a Chilean Line witness on the stand who 
said Chilean Line had refused to carry for’ Consolo (!);and (2) putting two ship brokers on 
the stand to testify about the "availability" of chartered ships. This testimony hardly 
required preparation: the witnesses did no more than read names from a list — they 
knew nothing about the suitability of the vessels to carry bananas, their speed, their 
rates, or whether they could go all the way to the North Atlantic (SJA 130-31, 135, 
138-39, 180). 
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Moreover, Flota obtained its delays not on the ground that it would 
need time to prepare a defense to Consolo's reparation claim but for 


entirely unrelated reasons?> 


The Commission's findings that Flota's own litigiousness does not 
constitute equity excusing Flota from paying reparation to the excluded 


shipper is again supported not by substantial, but by overwhelming, evidence. 


4. Flota's Contract With Panama Ecuador: 
The Equity of Preferring a Single Shipper. 


A fourth equity urged by Flota is its exclusive contract with Panama 
Ecuador. In other words, Flota tenders an illegal contract as an excuse 
for an illegal exclusion. Flota claimed (1) that if it broke this contract it 
would be subject to a lawsuit action by Panama Ecuador, and (2) that in 
any event the contract was for a "reasonable" length of time under the 
Grace Line case. The Commission found, as to the first claim (2d SJA 
404): 


"But a provision in that contract absolved Flota of any 
liability in the event the contract was declared illegal or 
unenforceable. Although this provision might have put Flota 
in the position of having to defend the Grace decisions and 
assert their application to the Panama Ecuador contract, it 
is not unreasonable to think that one acting in good faith 
would choose such a course. Flota consciously chose the 
opposite course and we can only conclude that it did so 
because it preferred the advantages of its long-term exclu- 
sive arrangement with Panama Ecuador.” 


Flota has already once argued to this Court that it could not give Con- 
solo space, and hence did not violate the Act, because it already had an 
exclusive dealing contract with Panama Ecuador. This Court rejected that 
argument: 

ve For example, on April 4, 1958 Flota's counsel asked the Chief Examiner to delay 
the first pre-hearing conference until the Grace Line appeal was disposed of (JA 61). 
Again, one month later, in moving for the first four month delay between prehearing 
and hearing, in May, 1958, Flota's counsel said (2d SJA 458 ): | 

"J have a number of trials coming up this month and in June, and as you 

undoubtedly know, in the civil courts everybody wants to get his case 

tried before the summer recess, so I will be pretty busy in the District 


Courts and State Courts in New York these coming months, which I know 
will take almost all my time. 


Then of course you have July and August coming along, which is 
vacation and while I take very limited ones, because I'm a lawyer, I 
would prefer the early part of September." 
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"Flota argues that it acted reasonably in refusing space to 
Consolo because Flota already had an exclusive contract 
with another shipper, Panama Ecuador. . . But the 
making and performance of the exclusive contract com- 
prised the very conduct which constituted violation of the 
Act... We think (the Board) was entitled to conclude 
that neither the exclusive contract nor the request for a 
declaratory order rendered Flota's discriminatory refusal 
of space reasonable or just." 302 F.2d at 892-93 (empha- 
sis supplied). 


Neither did it make it equitable. 


The Commission's finding that Flota's pursuit of its exclusive- 
dealing relationship with Panama Ecuador was motivated not by fear of 
suit from its preferred shipper, but by a simple preference for its 
preferred shipper, is clearly supported by substantial evidence. Again, 
the salient facts concern the time sequence: First, Flota advised Consolo 
how to bid (JA 204b-5); Second, before receiving Consolo's bid, Flota 
decided to renew its contract with Panama Ecuador, thus ignoring the 
conditions of the option (JA 195-98); Third, Flota learned of the Grace 


Line decision (JA 152); Fourth, it signed a three year exclusive con- 


tract anyway, without seeking Board advice (JA 187-91); Fifth, it came 
to the Board only when it had received notice that suit was to be instituted 
in two weeks (JA 209-10). These facts show that Flota, as the Commission 
found, deliberately chose to ignore the Board's holding that common car- 
riers of commodities generally cannot on the same vessel select special 


shippers for their refrigerated space. 


There is even more conclusive evidence. In 1958, Panama Ecuador 
threatened to cancel its contract with Flota. Flota could have then obvi- 
ously relieved itself of its contractual obligations with no possible liability 
to Panama Ecuador. Instead, Flota offered Panama Ecuador rate con- 
cessions to stay on board as its exclusive shipper (JA 151-52; JA 191-95; 
SJA 192-94), without offering any space to Consolo. 


Another twist in Flota's argument is that the illegal contract was, 
even under Board precedent, for a reasonable length of time and hence 
a valid contract under the Grace Line decision. There is nothing in the 
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record to support this. The assertion of Flota's "belief" in this con- 
voluted justification never appears in the record. Thus, the Commission 
said (2d SJA 408): 


"Turning now to Flota's allegation that under the Board's deci- 
sion in the Grace case it believed its forward booking contract 
with Panama Ecuador was for a reasonable period of time, we 
find it impossible to understand how Flota could have held any 
such belief. The 1957 Grace decision authorized forward 
booking for not to exceed two years, whereupon Flota executed 
a renewal of the Panama Ecuador contract for three years. 
That decision also set forth the criteria for valid forward book- 
ing contracts, making it quite clear that such an arrangement 
must provide 'a reasonable opportunity for prospective ship- 
pers to engage in the trade’ and the available space’ must be 
fairly prorated among qualified shippers. The duration of the 
contract is not even relevant until this latter requirement has 
been satisfied. Flota made no attempt to prorate its available 
space among qualified shippers. Instead, the space was 
offered and contracted to one shipper on an exclusive basis 
and this was illegal, apart from the period of time which the 
contract covered." 


This finding is compelled by all the evidence. There was no testimony 


from any Flota source that it believed its Panama Ecuador contract legal 
under the Grace Line precedent. When Dr. Diaz, Flota's general man- 
ager, testified at the reparation hearings, he never even hinted that Flota 
believed it was executing an approved contract. Dr. Diaz simply and 
clearly gave the reason why, in 1957, Flota renewed its contract with 
Panama Ecuador (SJA 184-85): 
"We had no difficulties or troubles whatsoever. And conse- 

quently, the board of directors believed it very suitable, very 

convenient to extend the contract with the same person through 

whom such good results were achieved. And I believe that is a 


very normal factor in all business transactions in my country 
and in all parts of the world." 


5. Consolo's Shipments on Grace. 
The last Flota claim this Court asked the Commission to consider 
was "Consolo's apparent failure" to use all his space on Grace Line. The 
Commission found, as to this point, (2d SJA 408): 
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". . . In arriving at its reparations figure, however, the 
Board did take account of this factor, and its award reflects 
this consideration. 


"There are certain periods of the year when the market for 

bananas drops, importers reduce their purchases and shippers 

naturally reduce their shipments to reflect the declining mar- 

ket. This is an industry wide condition, so that at the same 

time Consolo was not fully utilizing his space on Grace Line, 

Panama Ecuador was not filling Flota's vessels nor were 

other shippers in the trade making full use of their available 

space." 

This finding is clearly supported by the evidence. The exhibits 
reveal the fluctuatioris of the banana market. During lower price periods 
banana shippers reduce their importations to cut down on supply, firm up 


prices, and minimize losses (SJA 195-204). 


Flota claims that nevertheless, Consolo did not squeeze in every 
banana possible in Grace's chambers during every voyage on which he 
would have made money on Flota. The answers to this are: 


(1) The figure'of 5700 - 6300 stems was a judgment figure (SJA 62, 
63). Bananas are fruit, not uniform boxes, and if the size of stems 
fluctuated, so would the number that would fit in. 


(2) Consolo's fluctuations on Grace were minimal compared to 
Panama Ecuador's fluctuations on Flota. Compare SJA 199-200 with 
SJA 201-4, SJA 209 with SJA 211, and 2d SJA 447-48 with 2d SJA 449-50. 
Panama Ecuador's shipments fluctuated continually from 13, 000 to 5, 000 
on the next voyage and then up to 10, 000 again (SJA 201-2), whereas 
Consolo consistently shipped between 5, 000 - 6, 300 stems (SJA 199-200, 
2d SJA 447-48). Nevertheless, the reparation calculation is based on 
Panama Ecuador's shipments, not on any maximum capacity of Flota's 


vessels (SJA 201-4 ). The reparation award would be far higher if 


based on 13, 000 stems a voyage rather than actual shipments. 


(3) There is not one word of testimony concerning variations of 
Consolo's Grace Line shipments. Consolo introduced exhibits of his pur- 
chase and sales experience on Grace (SJA 199-200, 209-10) to prove 


28 


purchase price and selling price of bananas, week by week. Flota never 
cross-examined him on why the number of stems fluctuated (2d SJA 472- 
476 ).). If Flota wanted to find out what accounted for Consolo's minor 
fluctuations on Grace, it should have asked him. If Flota thought the 
minor fluctuations significant, it could have offered testimony — but it 

did not because it accepted the elements of the reparation proof. Absent 
any attempt to elicit the facts at the hearing, Flota's speculations about 
Consolo's shipments on Grace are just that — speculations on an inference 
unsupported by evidence. : 


6. Ad Hominem Arguments. 


On pages 43-47, Flota levels a barrage of other speculative accusa- 
tions against Consolo, in an effort to deflect the proper focus of the in- 
quiry — the presence or absence of equity in Flota's conduct. The 
accusations are both irrelevant and untrue. For example, the testimony 
of Panama Ecuador's Mr. Friedlander that Consolo said he wanted 
reparation, not space, from Flota has always been disbelieved by the 
Examiner, Board and Commission.°° Again, the argument that Consolo 
should have exchanged the space he held legally on Grace for the space 
Panama Ecuador held illegally on Flota, at the very time Consolo had a 
complaint pending against Flota for illegal, one-shipper dealings, is on 
its face without foundation?’ All these assorted ad hominem charges 
prove is that Flota will argue anything.°® : 


| 
36 This testimony was given in May, 1960, during the reparation hearings, when 
Consolo was already shipping on Flota. Friedlander first testified in 1958 — for 


days — and never mentioned any such talk. 


37 The "Dover Banana Company" charge, discussed infra under "Mitigation", also 
makes its reappearance here. 


38 For another example, Flota criticizes Consolo (irrelevantly) for using precisely 
the type of organization in shipping on Grace which Panama Ecuador used in shipping 
on Flota (2d SJA49%-5). Flota does not tell the Court this; or a number of other facts 
summarized in our counterstatement of the case. 


For still another example, Flota concocts an argument never before made that 
Consolo's return on investment would be too high. Compare the facts as to the losses 
incurred by importers on bad voyages (SJA 201-2). 
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In summary, Flota’s claims to this Court that there was evidence 
in the record to justify a finding that equity required denial of reparation 
are revealed by the record to be utterly without support. Flota's claims 
have led to additional litigation, additional delay, longer denial of justice, 
but Flota cannot create facts which do not exist. There is nothing in the 
record to support Flota's claims at all, much less enough to support a 
conclusion for the first time in the history of reparation litigation that 
an illegally excluded shipper is not equitably entitled to reparation. 


The law up to now has been that a carrier owes reparation for 
illegal exclusion.°* Consolo's is the third appreciable claim in the 
history of the Shipping Act, 1916. If Consolo cannot recover on these 
facts, and these findings, after seven years of obdurate Flota litigation, 


no injured shipper ever can. 


Il. FLOTA'S PROCEDURAL PROP (POINT I) 


Faced with a Commission decision that (1) complied with this Court's 
directions to consider Flota's "good faith" arguments, and (2) rejected 
Flota’s arguments as unsupported by the facts of record, Flota now urges 
that this decision was the product of a "commingling" of the prosecuting 
and adjudicative functions such as is prohibited by Section 5(c) of the 
Administrative Procedure Act. Flota finds this "commingling" in the 
Commission's consultation with its General Counsel, whose name appeared 
on the brief as a defender of the Board's decision in this Court against 
Consolo and Flota , following this*Cous#t's-remand. Flota contends that only 
a prosecutor, but never a judge, could have found its assertions of good 


oS See, e.g., New Mexico ex rel. McLean & Co. v. Denver & R.G.R. Co., 203 U.S. 38 
(1906); The Wildenfels, 161 Fed. 864 (C.C.A. 2d, 1908) cert. den. 215 U.S. 597; 
Swayne & Hoyt v. Everett, 255 Fed. 71 (C.C.A. 9th, 1919); Roberto Hernandez, Inc. v. 
Arnold Bernstein S., M.B.H., 1 U.S.M.C. 686; 2 U.S.M.C. 62; 31 F. Supp. 76 (D.C.N.Y., 
1940); 116 F. 2d 849 (C.C.A. 2d, 1941); Pacific Gamble Robinson Co. v. Minneapolis 
& St. Louis Ry. Co., 105 F. Supp. 794 (D.C. Minn., 1952); modified sub nom. Minneapolis 
& St. Louis Ry. Co. v. Pacific Gamble Robinson Co., 215 F. 2d 126 (C.A. 8, 1954); 
opinion on damages 134 F. Supp. 849 (D.C. Minn., 1955); Merchandise Warehouse.Co. 
v. A.B.C. Freight Forwarding.Corp., 165-F. Supp. 67 (D.C. Ind., 1958). 


ye 
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faith so sham. In fact, as we have shown above, the rejection of the 
"good faith” defense is the inevitable result of the facts of record, and 
an Examiner, the Board and the Commission all unanimously so found. 
Flota's procedural attack is a last-ditch attempt to avoid the proposition 
that, on a remand for a decision on equity, the case is concluded when 
there is a finding, supported by substantial — and overwhelming — evi- 


dence. In any event, the attack is without factual, legal, or equitable 


merit. ' 


A. The Facts 


The office of Public Counsel requested permission to intervene at 
the outset of the Board litigation (2d SJA305 ). At the prehearing 
conference, appearances were entered for Edward Aptaker, Robert 
Blackwell, and Robert B. Hood, as Public Counsel (2d SJA 452 ). 
Initially, Consolo's claim to get on board Flota and his claim for repara- 
tion were tried together (JA 70-71). During that trial, in November and 
December of 1958, the Examiner granted a motion to sever the reparation 
portion of the hearing (JA 121). The record shows that Public Counsel 
Robert Blackwell was present and participated in the 1958 hearings, urging 
that Flota's contract with its favored shipper violated the Shipping Act. 
(24SJA 462 ), The record also shows that, in the second, severed, 
1960 hearings, which were held only on the issue of reparation, neither 
Mr. Blackwell nor any other representative of the Commission's staff 
participated (2d SJA 462-529), (This was Board and is Commission prac- 
tice in reparation claims.) Following the 1958 hearings, the office of 
Public Counsel submitted a brief to the Examiner, urging that Flota be 
found in violation of the Shipping Act, 1916 because of its refusal to allot 
Consolo space (2d SJA 317-20). 40 


Following the 1960 hearings on reparation, briefs were submitted 
only by Consolo and Flota. Public Counsel never appeared at the 


40 Flota says Mr. Mitchell also acted as Public Counsel." He did not, but his 
name appears on the Public Counsel's Brief as Assistant General Counsel. 
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reparation hearing, never submitted a brief on reparation to the Exam- 


iner or to the Commission; in short, neither the office of Public Counsel 


nor any Board lawyer took any position on whether Flota should pay 


Consolo reparation *1 


After the Board's reparation award both Flota and Consolo peti- 
tioned this Court to review that award. The Commission, through its 
attorneys, James L. Pimper, Robert E. Mitchell, Robert J. Blackwell, 
and Thomas D. Wilcox, appeared to defend the reparation order in this 
Court” To Consolo's attack that it was too low, and to Flota's attack 
that it was too high, the Commission answered that it was just right. 


In its decision, this Court held (at Flota's urging) that the fact that 
a violation of the Act occurred did not necessitate the aware of repara- 
tions ** and remanded the reparation part of the case to the Commission, 
with directions to consider certain Flota contentions as to the "equities. " 
(302 F.2d at 896-97). Following this remand, the Commission received 
briefs and oral argument from Consolo and Flota, and again Public 
Counsel did not participate. 


Of the multitude of Commission minutes unearthed by Flota, only 
two have any relevance to its procedural argument. The first minute 
gives the following report of the Commission's activities on October 29, 
1962 five days after the oral argument (2d SJA 425-26): 


oe In November, 1959 after the merits were decided and Consolo was shipping on 
board Flota, there was an exchange of letters by counsel for Consolo and Flota re- 
specting the reparation hearings. Counsel for Consolo wanted them held immediately 
(2d SJA 321-23) while, characteristically, counsel for Flota urged that they be delayed 
pending the final resolution of the Grace Line litigation (2d SJA 323-24). Public Coun- 
sel specifically stated that they take no position in the matter (2d SJA 325 ). 


= The Judicial Review Act specifies that any agency whose orders are under re- 
view "may appear as parties thereto of their own motion and as of right, and be rep- 
resented by counsel in any proceeding to review such order." 5 U.S.C. 1038. 


= "The Board may have erroneously believed (1) that it was required to grant 
reparations once it found a violation of the Act. . . " (302 F. 2d at 896). 
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"The Commission discussed the record in Docket No. 827 
(Sub. No. 1) — Philip R. Consolo v. Flota Mercante - 
Grancolombiana, S.A., oral argument on which had been 
neard by the Commission on October 24, 1962. 


After discussion, the Commission directed the General 
Counsel to prepare a proposed report and order in accord- 
ance with instructions given at this meeting. During the 
discussion of the above matter, Mr. Blum entered the 
meeting at 4:15 p.m. and withdrew at 4:45 p.m. 


Mr. Mazure entered the meeting at 4:50 p.m." 


Neither Mr. Blum nor Mr. Mazure, attorneys for the Commission, 


had any connection whatsoever with Flota or Consolo. Mr. Pimper's 
sole connection with either Flota or Consolo was as General Counsel, 
signing the brief defending the Board's first reparation award in Court. 


The second minute concerns the proceedings of September 16, 1963. 
At that meeting, Mr. Pimper, then Acting Managing Director, and Mr. 
Mitchell, then Acting General Counsel, were present, as well as the 
Chairman's special assistant, the Director and Deputy Director of Foreign 
Regulation, and the Commission's Secretary, Mr. Thomas Lisi. (2d SJA 
426 ). The minutes reflect that the Commission approved copies of 
the report and order, which had previously been circulated tothem. The 
new report made the findings requested by the Court, accepting two Flota 
attacks on the previous Commission award, attacks which the Commission, 
through its lawyers, had opposed before this Court (2d SJA 351-52 ); 
and cut down the reparation award by almost $40, 000. : 


The minutes are explicit that the Commission, not Mr. Pimper or 
Mr. Mitchell, made the decision after remand. Flota purports to see 
some inconsistency in having the defenders of the Commission's first 
order in Court prepare a new order on directions from the Commission 
after remand. But the Commission's attorneys are no more committed 
to the first Commission order than is the Commission itself. The over- 
whelming proof that the Commission's second order was the result 
neither of bias nor of improper influence is that the Commission adopted 
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two Flota arguments — on freight rate and stevedoring** — which the 
Commission's lawyers, when defending its first order before this Court, 


had called "speculative," and a "suggestion (which) no evidence was 
offered to support. ..." (2dSJA 351 )”° 


These facts show absolutely no violation of the rules of 
“fair play."" Insofar as Flota bases its argument on alleged 
statutory violations, we show below that not even a technical statutory 


violation has occurred. 


B. The Administrative Procedure Act: 
Application and Exceptions. 


Section 5 of the Administrative Procedure Act, 5 U.S.C. $1004, 
states, in relevant part: 


"In every case of adjudication required by statute to be deter- 
mined on the record after opportunity for an agency hearing, 
except to the extent that there is involved (1) any matter sub- 
ject to a subsequent trial of the law and the facts de novo in 
any court;... 


(c) . . . No officer, employee, or agent engaged in the per- 
formance of investigative or prosecuting functions for any 
agency in any case shall, in that or a factually related case, 
participate or advise in the decision, recommended decision, 
or agency review pursuant to Section 1007 of this title except 
as witness or counsel in public proceedings. This subsection 
shall not apply . . . to proceedings involving the validity or 
applications of rates, facilities, or practices of public 
utilities or carriers, .. ." 


A study of these sections in the light of their legislative history 
furnishes excellent examples: (1) of Flota's litigating technique, and 
(2) of a rare instance where the legislative history leaves no room for 


oe For a detailed discussion of these arguments see Consolo's opening brief in 
Docket 18235. 


— We believe the Commission's lawyers, not the Commission, were right. (See 
our opening brief) Nevertheless, the fact is that the Commission the second time 
around bought arguments which its lawyers had spurned when defending its first 
decision. This shows that Flota's claim that the Commission's lawyers "acting ex 
parte thereafter prepared the entire Commission Report and Order on remand, re- 
iterating the arguments they previously and unsuccessfully made to the Court" (Fl. 
Brief, p.15) is nonsense. 
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argument. There are two relevant exceptions to Section 5(c). The 


second appears right in subsection (c) — and specifically exempts from 
its terms "proceedings involving . . . the validity. . - a prac- 
tices of . . . carriers."' Flota never even mentions this ‘exemption, but 
ceases its quotation of subsection (c) before the exempting sentence. 
(Flota Brief, p. 19). Obviously, this case falls under the literal terms 
of the exemption, because it is a proceeding involving the validity of the 
exclusionary practices of a carrier. Nevertheless, the Court should 
know that this exemption probably was not intended to apply, because the 
legislative history shows that this exception was intended for carrier 
cases which were more in the nature of rule-making.*6 3 


There is, however, another exemption, appearing at the beginning 
of Section 5, which exempts from the commands of the entire Section 5 
cases which are subject to a "subsequent trial of the law and the facts 
de novo in any court." Flota does mention this exemption to the Court 
(Flota Brief, pp. 19-20) and then proceeds to argue to the Court that the 
"de novo'' exemption does not apply, quoting the legislative history cited 
above which was directed only to the exemption on carriers’ rates and 
practices!. (Flota Brief, p. 20). 


The citations to the legislative history which Flota gives are 
matched by the citations to the same history which Flota omits. Thus 
Flota omits all references to the following statements which prove conclu- 
sively that the "trial de novo" exemption was specifically intended to be 
applicable to reparation proceedings such as this: : 


1. S. Doc. 248, Senate Judiciary Committee, Print 1945 (cited on 
pages 17and 20of Flota's Brief) had a version of the bill which omitted 
the specific carriers’ rates and practices" exemption. ‘This comment 
followed subsection (c): S. Doc. 248, 79th Cong., 2d Sess. , p. 25: 


46 souse Report No. 1980 on S. 7, 79th Cong., 2d Sess. May, 1946, at p. 20. 
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"SUGGESTIONS 


It is suggested that this subsection be made inapplicable 
to rule making proceedings and reparation cases. But 
the answer is that the entire section applies only to 
‘adjudication, ' as shown by the introductory provision, 
thereby eliminating rule-making proceedings under the 
definitions stated in subsections 2(c) and (d). The first 
numbered exception in the introductory provision of 
section 5 of proceedings subject to trials de novo in the 


courts, exempts reparation proceedings from the entire 

section." (Emphasis supplied) 

2. The Appendix to the Attorney General's Statement on the 
Revised Committee Print, appearing on pages 226 and 409 of the Legis- 
lative History of the Administrative Procedure Act, noted that reparation 
orders are exempt under the "trial de novo" exemption, and if they 


involve carriers’ past rates, are exempt again under the "carriers' rates 
and practices" exemption: 


"The first exception is intended to exempt, among other 
matters, certain types of reparation orders assessing 
damages, suchas are issued by the Interstate Commerce 
Commission and the Secretary of Agriculture since such 
orders are admissible only as prima facie evidence in 
court, upon attempted enforcement proceedings or (at 
least in the case of reparation orders issued by the Secre- 
tary of Agriculture under the Perishable Commodities Act) 
on the appeal of the losing party." 


Although there is thus no question that Section 5(c) does not apply to 


this reparation proceeding *” it is not necessary to rest on this, because, 
even if the section were applicable, its requirements have not been in- 
fringed by the Commission's conduct. 


= Flota also argues that even if Section 5(c) is not applicable, the Commission's 
own regulations incorporate the commands of that section (Flota Brief, p. 20). The 
Commission regulations say nothing, of course, about losing its General Counsel's 
help after appeal and remand. But even if those regulations are applicable, "it 
must be recognized that departmental regulations camnot override the express terms 
of. . . the A.P.A., which exempts such proceedings from compliance with the 
mandatory requirements of the Act." United States ex rel D. Dante v. Ault, 101 F. 
Supp. 496, 498 (D.C. Ohio, 1951). (That case involved the exemption for proceedings 
under the Immigration and Naturalization Act.) 
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C. Separation of Functions: The Case Law : 


The gist of Flota's complaint is that, after the Commission had 
arrived at its second decision, it directed Mr. Pimper to prepare a 
report in accordance with its directions, and that this was the same Mr. 
Pimper who defended the Board's first reparation decision in this Court. 
We have found no case dealing with the problem of whether an attorney 
who has defended an agency's decision in court becomes disqualified to 
assist the agency in preparing a new decision after remand. Perhaps the 
very lack of authority in a situation that must occur frequently suggests 
that no one has ever conceived such assistance to violate the injunction 
requiring separation of functions. The authorities relied on by Flota are 
neither relevant, nor even helpful. The Second Morgan decision, Morgan 
v. United States, 304 U.S. 1 (1938) held that the stockyards had been 
denied a fair hearing where (1) the prosecution had never apprised them 
of charges against them; (2) they had never been given an opportunity to 
submit briefs or dispute the prosecutor's accusations in any way before 
the Secretary, and (3) the Secretary's conclusions were prepared in 
advance and submitted to the Secretary by this same prosecutor. Here 
there is no question that Consolo, not Mr. Pimper (nor Mr. Mitchell) 
"prosecuted" Flota;*® that neither Mr. Pimper nor Mr. Mitchell ever 
took any position before the Commission on reparations; that Flota at all 
times knew what Consolo claimed; that Flota had over-full opportunity to 
brief and argue orally against the claim; and finally that the Commission 


itself made its own decision. 


Flota’s due process objection, allegedly grounded on the Morgan 
case, and on Wong Yang Sung v. McGrath, 339 U.S. 33 (1950) can be dis- 
posed of summarily: there is no inherent denial of due process in the 
commingling of prosecuting and adjudicative functions. Marcello v. Bonds, 
349 U.S. 302, 311 (1955). | 


| 
48 Actually, Flota has never been prosecuted, as it well could be, to collect statu- 
tory penalties for having violated the Shipping Act. 


49 After the Wong Yang Sung case, which held the APA applicable to deportation 
cases, Congress amended the Immigration Act so that the separation of functions need 
not be observed by the Immigration Service. In Marcello v. Bonds, the Supreme Court 
rejected the argument that commingling, if not violative of the APA, nevertheless 
violates due process. 
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The other cases relied on by Flota, Trans World Airlines v. Civil 
Aeronautics Board, 102 U.S. App. D.C. 391, 254 F.2d 90 (1958) and 
Amos Treat & Co. v: Securities and Exchange Commission, 113 U.S. 
App. D.C. 100, 306 F.2d 260 (1962), involve situations where an active 
prosecutor later became a member of the agency which was to judge the 
case he prosecuted. Nothing remotely like that happened. 


Although the courts have never dealt directly with the question of 


whether an attorney who defends an agency decision in court can prepare 


a draft in accordance with agency instructions after a remand, there are 
many decisions which indicate the answer would clearly be yes. The only 
reason that Flota can give for disallowing Mr. Pimper's preparation of 
the draft is that Mr. Pimper had become biased against Flota by virtue 

of his defense of the first order against Flota's attacks. Aside from the 
very important fact that Mr. Pimper defended the first order against both 
Flota's and Consolo's attacks, Mr. Pimper can be no more committed to 
the first Commission order than was the Commission. Indeed, he may 
be substantially less committed, because the first decision was not his, 
but was the Commission's. °° 


In fact, the only participation of Mr. Pimper or Mr. Mitchell which 
Flota can object to is the preparation of the second decision upon Commis- 
sion instruction. The minutes are clear that first the Commission made 
up its mind, and then it ordered an opinion prepared to conform to that 


oo Neither an examiner nor an agency is disqualified from reconsidering its 
opinion which has been reversed: 


"Certainly it is not the rule of judicial administration, that, statutory 
requirements apart, . . . a judge is disqualified from sitting ina 
retrial because he was reversed on earlier rulings. We find no 
warrant for imposing upon administrative agencies a stiffer rule, 
whereby examiners would be disentitled to sit because they ruled 
strongly against a party in the first hearing." National Labor 
Relations Board v. Donnelly Garment Co., 330 U.S. 219, 236-37 (1947). 


Since the Commission's attorney can be no more wedded to the first Commission 
decision than was the Commission, no reason appears why that attorney cannot, 
under Commission instruction, prepare a second draft. 
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decision. The courts have consistently rejected attacks against an 
agency's delegation of opinion writing functions. Thus it has been held 
that (1) the qualifications of the opinion writer are not open to question, 
Timbs v. Southern Transp. Co., 170 F.2d 854 (C.A. 4, 1948), cert. 
denied 336 U.S. 93 1; (2) a report was valid though initially prepared by 
an agency's advisors without any agency direction, even though it was 
not considered in any detail by the agency, Great Lakes Airlines v. Civil 
Aeronautics Board, 291 F.2d 354 (C.A. 9, 1961), cert. denied 368 U.S. 
890; and, finally, (3) the agency can delegate the opinion writing to the 
successful litigant, Willapoint Oysters v. Ewing, 174 F.2d 676 (C.A. 9, 
1949), cert. denied 338 U.S. 860. In this last case, the court said 
(174 F. 2d at 694): : 
"It must be noted that even in adjudications, there is no 

constitutional prohibition against the findings and con- 

clusions being drawn by the successful party at the — 

direction or with the permission of either a trial judge 


or administrative hearing officer. To so declare would 
cast opprobrium upon the trial bench of both the Federal 
and State Judiciary. In judicial proceedings, the sepa- 
ration of judge and litigant necessary for a minimum of 
fairness is in that portion of the decisional process | 
involved in actually making the decision. It cannot be 
contended that /a./mere drawing.of the findings is © 
participation in the actual decision.” (Emphasis supplied) 


This last case ridicules Flota's entire claim, because if there is no 


prohibition against Consolo's lawyers drafting the findings and conclu- 


sions of the Commission after the Commission has made them, there 
51 


can be no objection to the Commission's lawyers doing the same. 


$i If it is not the drafting but the consultation that Flota objects to, the cases are 
also clear that there is no infirmity in such consultation — even if the record 
showed that it took place, which it does not: National Labor Relations Board v. 
Ford Motor Co., 118 F.2d 766 (C.C.A. 9th, 1941); Cf. National Labor Relations 
Board v. United Hoisting, 198 F.2d 465 (C.A. 3, 1952), cert. denied 344 U.S. 914; 
National Labor Relations Board v. Kanmak Mills, 200 F.2d 542 (C.A. 3, 1952). 
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Understandably, courts are more than reluctant to hamstring an 
agency's right — and even duty — to consult with the attorney who must 
defend its orders in court. This consultation is even more necessary 
where a case has been remanded for a specific purpose, and the Com- 
mission must know the terms of the remand. Nor is there any reason 
for creating such a precedent in this case — where no Commission 
attorney ever took a position before the agency on whether reparation 
should be paid; where the Commission's General Counsel defended its 


first reparation order against the attacks of both Flota and Consolo; 


and where the Commission's second order adopted some of Flota's 
arguments to this Court which its General Counsel had characterized 
(rightly) to this Court as unsupported by any evidence (2d SJA 351). 
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mm. FLOTA'S ARGUMENT THAT A TOTAL EXCLUSION 
Is A TOTAL EXCUSE (POINTS IV and V) 


Flota argues, in Point IV, that there was no finding as to the char- 


acter, intensity and effect of the competition between Consolo and its fa- 
vored shipper, Panama Ecuador. In its brief on review of the Commis- 
sion's first order, Flota argued that there was no finding of competition (2d 
SJA 347-48). This Court found that there was (302 F. 2d at 895), but now 
Flota argues that these findings were not detailed enough. ‘We do not think 
the Court remanded for Flota to consider the Court's findings. 


Flota's Point IV argument is followed by argument in Point V attempt- 
ing to deny any liability because Flota's exclusion of Consolo was absolute 
— and Consolo had no chance to ship to the port SEEDS) where Flota 
carried the favored shipper's bananas. 


It would be convenient indeed for carriers if they could exclude a ship- 
per and then escape payment of reparation by showing that the excluded ship- 
per could not compete with the favored shipper because the excluded shipper 
was never allowed to ship any cargo. An argument so circular has never 
appealed to any court or agency and Flota cites no case so holding. Thus, 
in Hernandez v. Bernstein, 2 U.S.M.C. 62, aff'd, 116 F. 2d 849 (C.C.A. 
2d, 1941) reparation was awarded under the Shipping Act to compensate for 
the profit lost by the excluded complainant who was refused space to ship 
automobiles. There was no question of any harm to the complainant's export 
market abroad from competition by preferred automobile shippers, because 
complainant was never allowed to ship any automobiles abroad. All other 
exclusion cases calculate damages in the same manner — the damage 
awarded compensates the shipper for the harm caused by the exclusion, 
without reference to any "advantage" a non-excluded shipper obtained: E.g., 
Swayne & Hoyt v. Everett, 255 Fed. 71 (C.C.A. 9th, 1919); Midland Valley 
R. Co. v. Excelsior Coal Co., 86 F. 2177 (C.C.A. 8th, 1936). 


Flota argues that this standard is applicable only to I. C.C. cases be- 
cause the Interstate Commerce Act, in section 1(4), specifically makes il- 
legal a refusal to carry. But Flota ignores the fact that this measure has 
been applied equally to cases brought under the Interstate Commerce Act 
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where the carrier's violation was discrimination in the matter of space ac- 
commodation, not refusal to carry. Thus in Pennsylvania R. Co. v. Weber, 
257 U.S. 85 (1921) and Baltimore & O.R. Co. v. Brady, 288 U.S. 448 (1933), 
the carrier's refusal to allocate coal cars equitably was found to constitute 
unjust discrimination, undue preference and undue advantage, — and dam- 
ages were awarded based on increased cost of mining coal shipped plus loss 


of profits on coal not shipped. 


Ever more conclusively, Flota fails to quote the Shipping Act which 
not only condemns discrimination in the matter of space accommodation but 


also condemns unfair treatment (46 U.S.C. 812): 


"That no common carrier by water shall . 
Fourth. Make any unfair or unjustly discriminatory con- 
tract with any shipper based on the volume of freight of- 
fered, or unfairly treat or unjustly discriminate against 
any shipper in the matter of (a) cargo space accommoda- 
tions or other facilities. " 


Flota's attempt to apply the rule of Interstate Commerce Commission 


v. United States, 289 U.S. 385 (1933) is an effort to insulate a carrier who 
excludes a shipper from ever having to pay reparation to the shipper — pro- 
vided only that the exclusion is absolute. The Interstate Commerce Com- 


mission line of cases has never been so misapplied. Those cases are rate 
cases, dealing with a situation where a carrier charges two shippers of the 
same commodity on the same haul different rates — and there is no legal 
rate. Shipper A, charged a higher (but otherwise legal) rate, must show 
that he lost profits because Shipper B received a lower (but otherwise legal) 
rate.°2 In contrast, in an exclusion case, the injured shipper has lost all 
opportunity to make any profit at all. A shipper paying a legal rate has not 
been damaged by a competitor obtaining a lower rate unless the competitor 
has caused some competitive harm; but an excluded shipper has been dam- 
aged to the maximum extent by the fact of exclusion itself. 


we Of course, as the Court pointed out in Interstate Commerce Commission v. United 
States, 298 U.S. 385, 390: "When the rate exacted of a shipper is excessive or un- 
reasonable in and of itself, irrespective of the rate exacted of competitors, there may 
be recovery of the overcharge without other evidence of loss." [Citing Southern Pacific 
Co. v. Darnell-Taenzer Lumber Co., 245 U.S. 531, 534 (1918)]. So here, Flota's act of 
exclusion was illegal "in and of itself." 
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Our opening brief sets forth in some detail the measure of damages 
which has always been applied in determining the compensation due a ship- 
per who has been illegally refused space (Consolo's Op. Br. , pp. 14-16). 
There is no need to repeat that entire discussion. There is need, however, 
to emphasize that the alternative "measure" Flota proposes is not only a 
never-applied "measure", but is in reality no "measure" at all. Flota's 
"measure" automatically computes an excluded shipper's damage at zero, 


so long as the carrier made certain that his exclusion was total. 


| 
IV. OLD AND NEW FLOTA ARGUMENTS — UNSUPPORTED 
BY THE FACTS OR BY THE LAW (POINTS VI, VI 
AND VII) 


A. The "Long" Reparation Period. 


Flota's argument that Consolo's damage must be measured by a 
standard that automatically is equal to zero appears generous when com- 
pared to its next argument, in Point VI, that the reparation period be 
chopped down to two months — May 8 to July 12, 1959 — from which must 
be subtracted a further 12 1/2 months to compensate Flota for-Flota- 
procured "delays" in fighting Consolo. 


1. Flota says that two periods, (1) prior to February 13, 1959 
and (2) between February 13, 1959 and May 8, 1959 must be subtracted be- 
cause the Commission's decision in Banana Distributors v. Grace Line was 
either pending for review or was remanded for further findings during those 
periods. As we showed above, the point is, however, that regardless of the 
status of the Grace Line litigation, 'Flota began its defense before the Board 
by ‘assuming that the Grace Line decision (of the Board) is good, valid law, 
and we are not attacking that in any manner, shape or form.' " 302 F. 2d at 
892. This Court has already found, as did the Commission, that Flota was 
not as a matter of fact relying on the hope that the Grace Line precedent 


would be reversed. 


2. Flota says that the period prior to November 15, 1957 (i.e., 
August 23 - November 15) should be eliminated because the November date 
‘was the first date by which Consolo stated he wanted space. " (Flota Brief, 
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p. 51 ). Thatis untrue. Consolo first asked for space in July, 1955 
(SJA 26-27), and sought space in February, 1957. The Board cut back 
the reparation period to as late as August 23, 1957 on a finding that then 
Consolo explicitly asked for an allotment of space (GJA 36 ). The Com- 
mission's decision on this August 23, 1957 date has already been sustained 
by this Court: 302 F. 2d at 895. 


3. Flota wants to deduct a six-month period to represent the 
alleged "delay" in processing its hastily-filed petition for declaratory 
order>= This argument has already been answered by the Commission 
in great detail (2d SJA 405-8), and in this brief, supra, pp. 21-25. The 
important fact is that Flota's petition could not be decided apart from Con- 
solo's complaint, which Flota admitted raised "precisely" the same issues 
(JA 56) and that Flota itself insisted on trying the flimsy defense (at great 
length) that multiple banana shippers could not use its facilities. This 
claim could not be decided without a hearing. Since both Flota's petition 
and Consolo's complaint raised the same issue, which could not be adjudi- 
cated without a hearing, the failure of the Commission to assign a "docket 
number" to Flota's petition delayed the final outcome of the case not one 


minute. 


4. The delay in holding hearings was, as the Commission found 
(24SJA 407), a result of frequent requests for postponement by Flota. 
This argument is an imposition. 


B. The Claimed "Incorrect" Figures 
1. Purchase Cost 


Flota first argues (Br., pp. 52-53) that the Commission used the 
figures for costs of bananas at Puna, rather than Guayaquil. This argument 


53 Flota makes a point of saying the six month period "should come off the end of any 
remaining reparations period." The six month period that Flota refers to was from 
November, 1957 - May, 1958, which is part of the period in which reparations are 
calculated. The only reason we can fathom that Flota wants a different six month 
period rather than the 11/57 - 5/58 period is that the earlier period was not very 
profitable (2d SJA 449-50 ). 
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first appeared in Flota's first brief before this Court — it was never made 
to the Board the first time around. (2dSJA 358). Obviously, since it is 
a belated invention, there is no evidence in the record to support it. The 
proof is clear that Consolo could have purchased bananas at the proved 
market price (SJA 46-48); that in any event the shipper had, under Flota's 
contract with Panama Ecuador, the choice of loading at either Puna or 
Guayaquil (2d SJA 428-29; and that loading at Guayaquil in fact saved the 
shipper inland transportation of approximately 5 cents a stem (or $9, 000) 
(SJA 46-48), which has not even been figured in the reparation award. 


2. Freight Rate 


Flota's next argues that the freight rate of $34 per ton, based on its 
freight rate after the reparation period, was understated because of the 
minimum freight rate provisions of the contract. First of all, it should 
be clearly understood that Flota accepted the reparation proof based on 
Flota's actual rates, and there is no testimony in the record as to this 
Flota claim. Moreover: | 


1. The reparation exhibits were calculated on the basis of the 
freight rate Panama Ecuador paid. Thus, the minimum freight rate guar- 
antee in that contract was taken into account in the reparation calculation 
when applicable. (SJA 201-2). It was applicable (a) when not enough fruit 
was shipped; and (b) when the favored shipper, Panama Ecuador, was not 
excused from compliance with its terms. Thus, during the reparation 
period, when Panama Ecuador wanted to get out of its contract with Flota, 
Flota offered it an incentive to stay by excusing it from the provisions of 
the minimum freight rate guarantee (JA 151-52, 191-95; SJA 192-94). To 
impose the new, post-reparation minimum freight rate guarantee on the 
previous contract in force during reparation would be the height of injustice, 
since the actual minimum freight rate guarantee in force during the repara- 
tion period was not enforced. : 


2. Thisargument was never made to the Board (2dSJA 327-28; 333- 
38), nor even to this:Court the first time (2dSJA 346-48; 349-50) nor evento the 
Commission onremand in Flota's opening brief (2dSJA374-75). It first made 
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its appearance in Flota’s reply brief on remand (2d SJA 396-97). 
Encouraged by the Commission's acceptance of its argument that the 
post-reparation $34 rate should apply instead of the actual rate Flota 
charged, Flota is now trying to urge another figure which has no evi- 
dentiary support. Rather than compound the Commission's error, this 
Court should hold that the freight rate properly applicable was the rate 
actually in effect during the reparation period. >+ 


3. Stevedoring. 


Flota also argues that the correct stevedoring rate was 48.8 cents 
per stem — the rate in force in New York, not in Philadelphia, the port 
Flota served during the entire reparation period. Again, we have dis- 
cussed this subject in detail in our opening brief and will not restate it 
here. (See pp. 21-25 of our Opening Brief). 


C. Alleged Failure to Mitigate 


The last five pages of Flota's brief (Point VII) are devoted to the 
only defense which Flota offered during the hearings — an alleged failure 
of Consolo to mitigate damages. In contrast to the other arguments 
invented by Flota on appeal, Flota did offer some testimony purportedly 
relating to opportunities to mitigate damages (SJA 131-39; 155-56). 
Because Flota did offer testimony, Consolo was enabled to refute it 
directly. 


Flota cites Hernandez v. Bernstein, 116 F.2d 849 (C.C.A. 2d, 1941) 
for the proposition that Consolo was under a duty to mitigate damages. 
What the court in Hernandez held was that "the burden to show a failure to 
mitigate damages was upon the (carrier). 116 F.2d at 852. That burden 
was unsustained in Hernandez, and is unsustained here. 


The record conclusively supports the Commission's finding that 
Flota's claim concerning failure to mitigate is "not tenable" (2d SJA 
409). . Weconsider each asserted failure below. 


we See our Opening Brief, pp. 16-21. 
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The old "Dover Banana Company" argument. Flota complains 
that Consolo shipped on Grace Line under a corporate form (Dover 


Banana Company), rather than as an individual. The proof was clear 
(1) that Consolo individually was seeking Flota space, and (2) that 
Flota's favored shipper, Panama Ecuador, held its space on Flota under 
a different, corporate name using the identical form of corporate 
organization on Flota as did Consolo on Grace (2d SJA 494-95 ). 


Consolo's use of Grace Line space. This Flota argument on 


mitigation was supported by no testimony at the hearing, but was first 
invented by Flota on exceptions to the Examiner's decision (SJA 23). 

It has been answered above under its other disguise as a Flota "equity" 
argument. : 


3. The "Chartered Ships" Argument, The Examiner, Board and 
Commission rejected Flota's argument that Consolo should have 
chartered ships to mitigate damages (i.e., set up his own steamship 
company) as "not tenable." (24SJA 409). The Commission found 
not only that it was "unreasonable" (2d SJA 409) to require Consolo 


to set up his own steamship line, but that Flota completely failed to 


sustain its burden on this issue: 


"Flota does not make clear what ships were available for 

charter; or that Consolo could have used them; and if he 

could, on what terms." (2d SJA 409). 
This finding too is overwhelmingly supported by the evidence. Flota 
says it made a "prima facie” case as to vessel availability, and that 
Consolo did not present rebuttal witnesses. (Flota Br., : p. 58). Consolo 
did not need to present rebuttal witnesses, because the testimony of 
Flota’s own witnesses was completely demolished on cross-examination. 
Thus, Flota's ship brokers merely testified that certain vessels were 
"available" for charter; they did not know rates (SJA 130-31) or 
suitability for banana carriage (SJA 131, 138-39); and speed — when 
known — was slow (SJA 135). Every charter voyage Flota's witnesses 
heard of with such ships was to U.S. Gulf ports (SJA 139), which are 


48 


several days steaming time closer than North Atlantic ports (SJA 180). 
In short, as the Commission found, there was no testimony or proof of 
the economic feasibility of using chartered ships, and no evidence that 
small chartered ships had ever been used in the relevant trade. 


4. The "Chilean Line" Argument. Flota again argues that Consolo 
could have shipped via Chilean Line, and says the Commission did not 
mention (Flota Brief, p. 58) that this service was available. In fact, 
Flota does not mention that the Commission found that the Chilean Line 
service was not available — to Consolo: 


"As to the Chilean Line, it has been shown, to our satis- 
faction, that Consolo did exert efforts to ship thereon 
and did, in fact, make several such shipments late in 


1958. This arrangement was terminated by the Chilean 
Line, however, and not by Consolo.” (2d SJA 
emphasis supplied). 


This finding was compelled by the evidence. (SJA 155-56):°5 


55 Flota now claims (Flota Br., p. 58) that some amount should be "deducted" 
from the reparation award because ot Consolo's few shipments on Chilean Line. 
This argument is the: very latest Flota invention: It never has appeared before. 

Of course, as usual, there is no evidence whatsoever pertaining to these shipments 
— amount, cost, freight, ete. Moreover, even were such data available, it is ir- 
relevant unless Flota proved that because of Consolo's shipments on Chilean Lines, 
he could not have used Flota's space. Again, there is no evidence whatsoever to 
support this proposition. The Commission's finding is to the contrary (2d SJA 


49 


CONCLUSION 


Flota'’s arguments are unsupported by facts, law, equity or the 
unanimous decisions of Examiner, Board, and Commission. After six 
years of litigation, it is time for the policy of the Shipping Act to be 
carried out. The shipper injured by the illegal exclusion of this com- 
mon carrier is factually, legally and equitably entitled to recover the 
statutory reparation for the illegal act. Flota's petition to review 
should be dismissed. | 


Respectfully submitted, 


ROBERT N. KHARASCH 


WILLIAM J. LIPPMAN 


AMY SCUPI 


GALLAND, KHARASCH, CALKINS 
& LIPPMAN 

1824 R Street, N. W. 

Washington 9, D. C. 


Attorneys for Intervenor, 
March 20, 1964 Philip R. Consolo 


A-1 
APPENDIX 


STATUTES INVOLVED 
Section 14 of the Shipping Act, 46 U.S.C. 8812. 


Sec. 14. That no common carrier by water shall, directiy 
or indirectly, in respect to the transportation by water of 
passengers or property between a port of a State, Territory, 
District, or possession of the United States and any other 
such port or a port of a foreign country — 


Fourth. Make any unfair or unjustly eat contract 
with any shipper based on the volume of freight offered, or 
unfairly treat or unjustly discriminate against any shipper in 
the matter of (a) cargo space accommodations or other 
facilities, due regard being had for the proper loading of the 
vessel and the available tonnage; 


Any carrier who violates any provision of this section shall 
be guilty of a misdemeanor punishable by a fine of not more 
than $25, 000 for each offense. 


Section 16 of the Shipping Act, 46 U.S.C. 8815. 


That it shall be unlawful for any common carrier by water, or 
other person subject to this Act, either alone or in conjunction 
with any other person, directly or indirectly — 


First. To make or give any undue or unreasonable preference 
or advantage to any particular person, locality, or description 
of traffic in any respect whatsoever, or to subject any partic- 

ular person, locality, or description of traffic to any undue or 
unreasonable prejudice or disadvantage in any respect whatso- 
ever. 


Whoever violates any provision of this section shall be guilty 
of a misdemeanor punishable by a fine of not more than 
$5, 000 for each offense. 


Section 22 of the Shipping Act, 46 U.S.C. 8821. 


Sec. 22. That any person may file with the Board a sworn 
complaint setting forth any violation of this Act by a common 
carrier by water, or other person subject to this Act, and 
asking reparation for the injury, if any, caused thereby. 


The Board, if the complaint is filed within two years after the 
cause of action accrued, may direct the payment, on or before 
a day named, of full reparation to the complainant for the 
injury caused by such violation. 
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Section 5 of the Administrative Procedure Act, 5 U.S.C. 81004: 


In every case of adjudication required by statute to be 
determined on the record after opportunity for an agency 
hearing, except to the extent that there is involved (1) any 
matter subject to a subsequent trial of the law and the facts 
de novo in any court;. . . 


(c). . . No officer, employee, or agent engaged in the 
performance of investigative or prosecuting functions for 
any agency in any case shall, in that or a factually related 
case, participate or advise in the decision, recommended 
decision, or agency review pursuant to section 1007 of this 
title except as witness or counsel in public proceedings. 
This subsection shall not apply in determining applications 
for initiai licenses or to proceedings involving the validity 
or application of rates, facilities, or practices of public 
utilities or carriers; nor shall it be applicable in any man- 
ner to the agency or any member or members of the body 
comprising the agency. 


Section 9 of the Administrative Procedure Act, 5 U.S.C. 81009: 


(e) So far as necessary to decision and where presented the 
reviewing court shall. . . (B) hold unlawful and set aside 


agency action, findings, and conclusions found tobe. . . 

(5) unsupported by substantial evidence in any case subject 
to the requirements of sections 1006 and 1007 of this title 

or otherwise reviewed on the record of an agency hearing 

provided by statute; . . . In making the foregoing deter- 

minations the court shall review the whole record or such 
portions thereof as may be cited by any party, and due ac- 
count shall be taken of the rule of prejudicial error. 
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IN THE 


United States Court of Appeals 


For rae District or Cotumsra Ciecuir 
No. 18,230 


Frota Mercante GrancovomBiana, 8.A., Petitioner, 
v. 


FeperaL Maritime Commission and Unirep States oF 
America, Respondents, 


Pump R. Consowo, Intervener. 


On Petition for Review of Order of the 
Federal Maritime Commission 


REPLY BRIEF OF PETITIONER 
FLOTA MERCANTE GRANCOLOMBIANA, S.A. 


Petitioner Flota Mercante Grancolombiana, S.A. hereby 
replies to the briefs of respondents and intervener Consolo. 
It is now possible to simplify the issues for the Court’s 
consideration. 


The issues raised by Flota fall roughly, though with 
some overlapping, into three categories: 


I. The Commission’s commingling, in its General Counsel 
and Assistant General Counsel, of the functions of 
advocacy against Flota and thereafter ex parte participa- 
tion in the Commission’s decision on remand (Point I in 
Flota’s opening brief). The Commission admits the 
essential facts, but contends that in this particular pro- 
ceeding it is not subject to the ordinarily applicable 
requirements of due process, the Administrative Procedure 
Act, and its own rules. 
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II. The basic issue of whether in the circumstances it 
is equitable to force Flota to pay reparations (Points II 
and III). There emerges from the Commission’s lengthy 
brief one paramount fact: The Commission concedes that 
if its contention that Flota was not acting in “‘good faith’’ 
in 1957 cannot be sustained, then its award is unjustified 
(its brief, page 19). 


III. Other issues both legal and factual, related to the 
measure of damages, findings and other matters, dealing 
principally with the actual calculation and amount of 
reparations (Points IV-VIII). 


This reply brief is devoted principally to the first two 
issues above stated. The remaining issues, Flota’s Points 
IV-VIII, raise substantial additional questions as to the 
validity of the Commission’s award, in whole or in part. 
While they emphasize the inequity of the Commission’s 
award, it will be necessary for the Court to consider them 
in detail only if the earlier two issues should not be 
dispositive. Within the limitations of this reply brief, we 
can comment only extremely briefly on the opposition argu- 
ments as to these remaining issues and must rely almost 
entirely upon the discussion in our opening brief. 


To further simplify the Court’s task, we respectfully 
refer the Court to Point II of Flota’s opening brief which 
sets forth in tabular form a verbatim analysis of the 
pertinent portions of the Court’s earlier opinion in this 
case, Flota Mercante Grancolombiana, S.A. v. Federal 
Maritime Com’n, 112 App. D.C. 302, 302 F. 2d 887 (Case 
Nos. 15330, 16366, 16369, decided April 26, 1962) (SSJA 
360-62), compared with the Commission’s Report on remand 
(SSJA 399-413). This analysis will permit the Court quickly 
to comprehend the outlines of the case and particularly 
the facets of the basic equitable issue. It will also reveal 
with shocking clarity the extent to which the Commission’s 
Report, prepared ex parte by its unsuccessful advocates 
against Flota in this Court, has disregarded the Court’s 
opinion. 
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One final preliminary comment: Within the time and 
page limitations of a reply brief, Flota cannot possibly 
identify, much less answer every statement contained in 
the 123 pages of respondents’ and Consolo’s briefs with 
which Flota disagrees. There is already too much conten- 
tion in this vexing case, which, with its attendant confusion, 
benefits only those who seek to uphold the agency’s action. 
Nevertheless Flota’s obligation to itself and to the Court 
requires it to state that those briefs contain statements 
and arguments which mislead and distort. That offense 
ought not to be obscured by the stream of reckless and un- 
justified charges against Flota, which, although unexpected 
from respondents, is in Consolo’s instance a now familiar 
tactic, We respectfully ask, as to any fact or factual ques- 
tion the Court deems material to its decision, that the Court 
itself review the portions of the record cited by the parties. 


I. The Ex Parte Participation in the Commission’s Decision 
by Its Attorneys Who Had Earlier Acted as Advocates 
Against Flota, Deprived Flota of a Fair Hearing 


This issue has its origin in the fact that, 


‘¢4 man who has buried himself in one side of an 
issue is disabled from bringing to its decision that 
dispassionate judgment which Anglo-American tradi- 
tion demands of officials who decide questions’’ (Final 
Report of the Attorney General’s Committee on Ad- 
ministrative Procedure, 1941, page 56). 


—and the consequent necessity as a matter of due process, 
of preserving ‘‘not only . . . every element of fairness 
but... the very appearance of complete fairness’ Amos 
Treat & Co. v. Securities and Exchange Commission, 113 
App. D.C. 100, 306 F. 2d 260 (1962). A 


A. First violation. The Court need inquire no further 
than the Commission’s own admissions to this Court. In 


1 The rule that proof of personal bias and prejudice are not essential to 
establish a violation (Amos Treat) is a protection for the agency and its 
staff as well as litigants. Flota contends that the procedure employed 
embodied neither the appearance nor the substance of fair and objective 
consideration on remand, (Emphasis added throughout this brief). 


II. The basie issue of whether in the circumstances it 
is equitable to force Flota to pay reparations (Points II 
and III). There emerges from the Commission’s lengthy 
brief one paramount fact: The Commission concedes that 
if its contention that Flota was not acting in “‘good faith’’ 
am 1957 cannot be sustained, then its award is unjustified 
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issues above stated. The remaining issues, Flota’s Points 
IV-VIII, raise substantial additional questions as to the 
validity of the Commission’s award, in whole or in part. 
While they emphasize the inequity of the Commission’s 
award, it will be necessary for the Court to consider them 
in detail only if the earlier two issues should not be 
dispositive. Within the limitations of this reply brief, we 
can comment only extremely briefly on the opposition argu- 
ments as to these remaining issues and must rely almost 
entirely upon the discussion in our opening brief. 


To further simplify the Court’s task, we respectfully 
refer the Court to Point II of Flota’s opening brief which 
sets forth in tabular form a verbatim analysis of the 
pertinent portions of the Court’s earlier opinion in this 
case, Flota Mercante Grancolombiana, S.A. v. Federal 
Maritime Com’n, 112 App. D.C. 302, 302 F. 2d 887 (Case 
Nos. 15330, 16366, 16369, decided April 26, 1962) (SSJA 
360-62), compared with the Commission’s Report on remand 
(SSJA 399-413). This analysis will permit the Court quickly 
to comprehend the outlines of the case and particularly 
the facets of the basic equitable issue. It will also reveal 
with shocking clarity the extent to which the Commission’s 
Report, prepared ex parte by its unsuccessful advocates 
against Flota in this Court, has disregarded the Court’s 
opinion. 
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One final preliminary comment: Within the time and 
page limitations of a reply brief, Flota cannot possibly 
identify, much less answer every statement contained in 
the 123 pages of respondents’ and Consolo’s briefs with 
which Flota disagrees. There is already too much conten- 
tion in this vexing case, which, with its attendant confusion, 
benefits only those who seek to uphold the agency’s action. 
Nevertheless Flota’s obligation to itself and to the Court 
requires it to state that those briefs contain statements 
and arguments which mislead and distort. That offense 
ought not to be obscured by the stream of reckless and un- 
justified charges against Flota, which, although unexpected 
from respondents, is in Consolo’s instance a now familiar 
tactic. We respectfully ask, as to any fact or factual ques- 
tion the Court deems material to its decision, that the Court 
itself review the portions of the record cited by the parties. 


L The Ex Parte Participation in the Commission's Decision 
by Its Attorneys Who Had Earlier Acted as Advocates 
Against Flota, Deprived Flota of a Fair Hearing 


This issue has its origin in the fact that, 


“¢4 man who has buried himself in one side of an 
issue is disabled from bringing to its decision that 
dispassionate judgment which Anglo-American tradi- . 
tion demands of officials who decide questions”’ (Final 
Report of the Attorney General’s Committee on Ad- 
ministrative Procedure, 1941, page 56). 


—and the consequent necessity as a matter of due process, 
of preserving ‘‘not only . . . every element of fairness 
but ... the very appearance of complete fairness’’ Amos 
Treat & Co. v. Securities and Exchange Commission, 113 
App. D.C. 100, 306 F. 2d 260 (1962). * 


A. First violation. The Court need inquire no further 
than the Commission’s own admissions to this Court. In 


1 The rule that proof of personal bias and prejudice are not essential to 
establish a violation (Amos Treat) is a protection for the agency and its 
staff a3 well as litigants. Flota contends that the procedure employed 
embodied neither the appearance nor the substance of fair and objective 
consideration on remand. (Emphasis added throughout this brief). 
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its Memorandum served herein on December 13, 1963 
(pp. 4-5) the Commission admitted that: 


‘“‘Had the General Counsel’s office appeared as an 
advocate before the Commission, and had it later 
advised the Commission on what decision to make, it 
would have violated the law.”’ 


The Commission’s brief now further admits, as it must, 
that (1) Mr. Mitchell, then Assistant General Counsel of 
the Board, participated in the 1957-1959 phase of this liti- 
gation, and there submitted briefs which ‘‘supported the 
complaint originally filed by Consolo’’ alleging violations 
of the Shipping Act by Flota (brief, p. 56); (2) ‘‘his 
appearance on the papers in the violation proceeding, even 
though nominal,? was sufficient to view his participation as 
a ‘prosecuting’ function within the meaning of Section 
5(c) [Administrative Procedure Act] . . .’’; and (3) there- 
after on remand the Commission directed its General 
Counsel (first Mr. Pimper and thereafter Mr. Mitchell, as 
Acting General Counsel) to prepare a proposed report and 


order, ‘‘and thus assist it in the decision-making function 
on remand,’”’ and that this was done; and that Mr. Mitchell 
“may be deemed to have ‘participated’ im the decision- 
making function’’ upon remand (brief, pp. 14, 63-64).* No 
more is needed to invalidate the resulting Commission 
award. 


The Commission’s defense to this violation, that the 
1957-1959 phase of the litigation was a ‘‘separate and dis- 
tinct’? proceeding, is (1) wrong and (2) immaterial. It is 
wrong because there was a single complaint by Consolo 
on November 15, 1957 (Docket No. 827) alleging past and 


2 Though immaterial, as the Commission concedes (and see Trans World 
Airlines v. Civil Aeronautics Board, 102 App. D.C. 391, 254 F.2d 90, 91 
(1958)), there is no record support for the statement that Mr. Mitchell’s 
participation was only ‘‘pro forma’? or ‘‘nominal.’? The Commission admits 
he was the supervisor of Public Counsel. See Appendix to Flota’s opening 
brief for the Board rule defining his responsibility. 


8 These admissions make irrelevant Consolo’s principal contention, that the 
Commission alone ‘‘made the decision.’’ 
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continuing violations and seeking reparations therefor.‘ 
The 1957-1959 phase of the proceeding included, the Court 
has already held, both the violation issue and the repara- 
tions issue, until Consolo had virtually completed his entire 
case on all issues. At that time the Examiner deferred 
further testimony and decision on the reparations issue 
(JA 121). The subsequent 1960-1961 reparations hear- 
ings were not a separate and distinct proceeding but 
merely additional hearings, upon the same complaint and 
a supplemental complaint, based upon the entire record 
of the 1957-1959 hearings plus Flota’s evidence upon the 
reparations issue and a small additional amount of 
evidence submitted by Consolo. The deferral from 1958 
to 1960 of the remaining testimony and the decision on 
the reparations issue, on the same record under the same 
complaint, does not convert the later phase of the pro- 
ceeding into a ‘‘separate’’ proceeding.® 


Whether technically a ‘‘separate’’ proceeding is in any 
event irrelevant. The risk of impairment of objective 


judgment of those acting in a dual capacity is not 
diminished by such technicalities. The drafters of the 
Administrative Procedure Act recognized this by making 
the separation of functions provisions of section 5(¢) of 
the Administrative Procedure Act applicable to the same 
“‘or a factually related case’’—a circumstance unmentioned 
in the Commission’s brief. 


B. Second violation. Mr. Mitchell, as Assistant General 
Counsel, and Mr. Pimper, as General Counsel, also argued 
to this Court in Case Nos. 15330 and 16369, an earlier 
phase of this same case, that Flota had violated the Ship- 


4Consolo filed a ‘‘supplemental’’ complaint (No. 827 (Sub. No. 1)) on 
November 15, 1959, to avoid any possible bar of limitations on damages for 
the period after November 15, 1957 (see SJA 14). 


5 We also dispute the Commission’s contention that it has been ‘traditional 
internal practice’’ to treat violation and reparations issues in ‘‘separate and 
distinct’’ procecdings, if the handful of reparations proceedings over fifty 
years could in any event establish a ‘‘tradition.’’ Sce, ¢.g., States Marine 
Lines v. Federal Maritime Commission, 99 App. D.C. 312, 313 F. 2d 906 (1963), 
cert. denied 374 U.S, 831 (1963). 
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ping Act and should be required to pay reparations 
exceeding $143,000. And as shown above the Commission 
admits that the General Counsel was called upon ex parte 
to advise the Commission on remand, and that Mr. Mitchell 
(and a fortiori Mr. Pimper) ‘‘may be deemed to have ‘par- 
ticipated’ in the decision-making function’’ on remand*— 
a decision reinstating the award in major part. These 
admissions, without more, are further proof that Flota 
was denied a fair hearing. 


1. The ‘“‘right to counsel’’ defense. The Commission’s 
contention that Flota’s argument ‘‘ would deprive the 
Commission either of adequate representation in court, or 
of competent legal advice’’ (p. 69) is nonsense. Flota does 
not here contend that it is unlawful for the General 
Counsel, in a proper case, to: 


(a) Advise the Commission ex parte, or assist in 
reducing its findings to writing, after the findings are made 
by the Commission; or 


(b) Defend the Commission’s decision upon judicial 


review; or 

(c) Both advise the Commission ex parte in the agency 
proceeding, and thereafter defend the Commission’s pro- 
ceeding in Court. 


However Flota does assert that having participated in 
the judicial review proceeding as an advocate opposed to 
Flota, an agency attorney, even the General Counsel, 
thereafter upon remand, may not ex parte—which means 
secretly so far as other parties to the proceeding are 


6Contrary to Consolo’s implication, pages 37, 38, Mr. Pimper, as General 
Counsel, also consulted with the Board prior to its March 1961 decision, 
advising it, incorrectly as this Court’s 1962 decision showed, that it 
presented ‘‘no legal problems’? (SSJA 421-22). He was the Secretary who 
presented a draft of the 1959 decision to the Board (SSJA 417). 

The fact that the General Counsel took a position opposed to Consolo on 
certain issues before the Court in 1962, and that on remand the Commission 
also decided two other issues against Consolo does not affect the basic un- 
fairness of the procedure with respect to the major issues on which the 
General Counsel opposed Flota both before the Court and in the draft report 
on remand, adopted by the Commission. 
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concerned—consult or advise the Commission with respect 
to its decision on remand or otherwise participate in the 
decision-making. This is particularly true where, as here 
the General Counsel and Assistant General Counsel joined 
in such arguments as contained in the Commission’s brief 
to this Court in Case No. 16369 (see Flota’s opening brief, 
p. 15), were unsuccessful, and then on remand, with respect 
to the same issues, prepared a proposed report reiterating 
the same arguments unsuccessfully made to the Court, 
which report the Commission adopted verbatim. 


Tt would be a relatively rare case which could be affected 
by a decision in Flota’s favor on this issue.’ Even in that 
rare case, if the Commission wishes to preserve its right 
ex parte to consult with the General Counsel, it has only 
to insulate its General Counsel from participation as an 
advocate in the review proceeding, as it has purported to 
do with its Public Counsel or ‘‘Hearing Counsel.” To 
defend its decision in Court the Commission has other 
lawyers on its own staff, and it has the full resources of 
the Department of Justice, which by law is its lawyer in 
review proceedings. Congress did not see fit even to 
require the Commission to be named as a respondent under 
the Review Act (5 U.S.C. § 1034).* 


Alternatively, where the General Counsel in fact has par- 
ticipated in a review proceeding, the objection here would 
be met if he is thereafter insulated from ex parte con- 
sultation with the Commission on remand, in the few cases 
subject to remand. Even with such a rule the Commission 


7 Only contested proceedings would be potentially involved, of which but a 
few are reviewed by the courts, and only a small portion of those remanded 
for further agency proceedings. 


8 Further, this Court may notice from its own experience that the Com- 
mission’s General Counsel seldom personally argues the Commission’s case 
to the Court. In at least three recent review proceedings (two before this 
Court) his name docs not appear on the Commission’s briefs or on the 
Court’s decision in any capacity. American President Lines, Ltd. v. Federal 
Maritime Board, —— U.S. App. D.C. ——, 317 F.2d 887 (1962) ; Anchor 
Line, Ltd. v. Federal Maritime Commission, 112 U.S. App. D.C. 40, 299 F.2d 
124 (1962), cert. denied 370 U.S. 922 (1962); Lee v. Federal Maritime Board, 
284 F.2d 577 (9th Cir. 1960). 
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would not be denied access to his views, if they were con- 
sidered essential. The Commission might obtain them by 
providing for his participation on the record of the 
remanded proceeding with notice to all parties and 
opportunity to reply to his views. Section 5(c) expressly 
permits agency staff to advise the agency as ‘‘witness or 
counsel in public proceedings”’ (5 U.S.C. § 1004(c)). 


Even if breach of the separation of functions require- 
ment would make the Commission’s task easier, that fact 
cannot justify denial of a fair hearing. If ‘‘The General 
Counsel is synonymous with the Commission,”’ as its brief 
states (p. 14), that fact only emphasizes his influence and 
the necessity for insulating him from ex parte participa- 
tion in the decisional process, once he has appeared as an 
advocate in the case.° 


2. The Commission’s technical legal argument. The 
Commission says also that while appearance as an advocate 
in an agency proceeding disqualifies an agency lawyer 


from thereafter advising the agency in its decision, 
appearance as an advocate in a judicial review proceeding 
does not work such a disqualification, under the technical 
language of section 5(c), Administrative Procedure Act. 
This argument ignores the fact that Flota’s objection is 
based not only upon the technical requirements of section 
5(c), but also upon the more fundamental concepts of 
fairness reflected in ‘‘due process.”’ 


9The Commission’s brief cites the Attorney General’s Manual on the 
Administrative Procedure Act, page 58, for the statement that the Gencral 
Counsel’s participation in court litigation would be compatible with his role 
in advising the agency in decision-making. In context it seems clear that 
that Manual did not have in mind the unusual situation here, where the 
court participation preceded the agency action. See pages 56-58, also stating 
“¢, . . if the agency’s general counsel or chief accountant engages in the 
performance of investigative or prosecuting functions in a case, he becomes 
unavailable to the agency for consultation on the decision of that or a 
factually related case.’’ 

The Commission’s contention that because the Commission is not dis- 
qualified to hear the case on remand, the General Counsel should also be 
permitted to engage in a dual capacity, ignores the fact that section 5(c) is 
specifically inapplicable to the agency itself. Cf. Amos Treat. 
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Further, section 5(c) states that no agency employee 
“‘engaged in the performance of investigative or prose- 
cutory functions for any agency in any case shall, in that 
case or a factually related case, participate or advise ...’’ 
in the agency decision therein. No artificial limitation 
excluding a judicial forum can be read into this language 
or its purpose. “‘. . . [T]he disqualifications produced by 
investigation or advocacy are personal psychological ones 
which result from engaging in those types of activity’’ 
(Attorney General’s Committee’s Report, supra, p. 56). 
They are just as great, possibly greater, when the advocacy 
is in a judicial forum, whose actions normally are given 
greater notice and significance. If, in arguing to the 
agency that Flota violated the law, Mr. Mitchell was 
engaged in ‘‘prosecuting”’ functions, as the Commission’s 
brief concedes (e.g., p. 61), he and Mr. Pimper were no less 
engaged in prosecuting functions in making the same argu- 
ments to this Court.”° 


3. Reply to other defenses. The Commission’s admis- 


sions that the General Counsel was requested to ‘‘assist 


it in the decision-making function’’ and that Mr. Mitchell 
(and a fortiori Mr. Pimper) ‘‘may be deemed to have 
‘participated’ in the decision-making function”’ on remand, 
make it immaterial to consider the unspecified nature of 
the ‘‘instructions”’? given the General Counsel five days 
after argument. However, it is inherently incredible— 
and the Commission’s brief does not contend—that those 
instructions were rendered without prior consultation with 
the General Counsel and were so explicit that he exercised 


10 The Commission suggests that an agency lawyer in court has no dis- 
cretion but takes 2 position ‘‘only because the Commission itself has already 
adopted such a view’’ (p. 71). But even the attorney in court with a given 
position to defend has discretion as to what arguments to make. Further, 
the attorney before the agency may have no more discretion as to what 
position to take, or contention to make. Also, section 5(¢) embraces even 
‘investigative functions,’’ in which no particular position is taken, And 
finally, even where the lawyer before the agency has discretion as to what 
position to take, obviously that discretion is, or ought to be, importantly 
influenced by the attorney’s understanding of his agency’s position in previous 
decisions. Tho attempted distinction is unconvincing. 
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no judgment of his own upon any material finding but 
merely performed a mechanical and clerical function—and 
that that task was responsible for the lapse of almost a 
year before the decision was released.” 


Even if the Commission had told the General Counsel 
what findings to make, as this Court stated in Robey v. 
Schwab, 113 App. D.C. 241, 307 F. 2d 198, 202, n. 13 (1962) : 


“¢. . . it is not inappropriate to recall Judge Frank’s 
observation in United States v. Forness, 125 F. 2d 928, 
942 (2d Cir.), cert. denied, 316 U.S. 694 (1942) : ‘Often 
a strong impression that, on the basis of the evidence, 
the facts are thus-and-so gives way when it comes to 
expressing that impression on paper.’ ’’” 


Whether, as the Commission and Consolo also contend, 
section 5(c) is technically inapplicable is immaterial. Due 
process requirements apply in any event. Also the Board’s 
and Commission’s Rule 13(e) (Flota’s opening brief, 
p. 65) clearly makes section 5(c) applicable to reparations 
proceedings even if not applicable by its own force— 


a fact undenied (and unmentioned) by the Commission. 
Cf. Alexiou v. McGrath, 101 F. Supp. 421 (D.C. 1951). 
Further, this Court specifically stated herein in 1962 that 
upon appropriate petition it has the jurisdiction and duty 
to consider ‘“‘matters . . . of fair administrative pro- 


11 The contention in the Commission’s brief that there were various ‘‘draft 
reports . . . under study and review’’ during that period, although unsup- 
ported by the record, if true, proves only that the instructions were not 
explicit, and that the General Counsel was in further ex parte consultation 
with the Commission during the period. 


12 Judge Frank there also aptly pointed out that the making of findings 
of fact ‘has a far more important purpose—that of evoking care on the 
part of the trial judge in ascertaining the facts. For as every judge knows, 
to set down in precise words the facts as he finds them is the best way to 
avoid carelessness in the discharge of that duty.’’ 
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cedure.’’® See further discussion concerning section 5(c) 
in Flota’s opening brief, pages 19-20. 


We also again call attention to the violations of sections 
3 and 8 of the Administrative Procedure Act, by the Com- 
mission’s failure to proceed in accordance with its pub- 
lished rules, by subjecting Flota to unpublished procedures, 
and by the denial of an opportunity to submit exceptions 
to the General Counsel’s proposed report. See opening 
brief, Point I, pages 19-21. 


II. The Commission’s Conclusion That There Is No Equity in 
Flota’s Contentions and Its Key Finding as to Flota’s Lack 
of “Good Faith” Are Insupportable 


A. The Commission’s defiance of this Court’s findings. 
We can here refer to only one highly significant aspect— 
significant of the Commission’s utter disregard of the 
Court’s earlier action, and of the lack of a fair and objec- 


13 The foregoing also answers the Commission’s suggestion, page 63, note 19, 
without discussion, that section 5(¢) is inapplicable by virtue of its exclusion 
of ‘‘proccedings involving the validity or application of rates, facilities, or 
practices of public utilities or carriers.’’ Further, Consolo (p. 35) concedes 
that the exemption ‘‘probably was not intended to apply.’’ If the question 
whether Flota violated the Shipping Act involved ‘‘the validity or appli- 
cation of rates, facilities, or practices of . . . carricrs,’’ still the issues now 
under review do not involve the ‘‘validity’’ of practices, ete., but rather the 
consequences of ‘‘practices’’ previously held to be ‘‘invalid.’’ 


14The cases cited by the Commission and Consolo are inapposite. 
The due process issue in Marcello v. Bonds (349 U.S. 302 (1955) ), did not 
involve commingling of prosecuting and adjudicative functions in the same 
person and was further limited to a special statute dealing only with 
deportation proceedings as to which, the Court said, ‘‘special considerations’? 
are applicable. The court in T.S.C. Motor Freight Lines, Inc. v. United States, 
186 F. Supp. 777, 787 (Tex. 1960) expressly noted that the staff attorneys 
whose participation was there challenged had not participated in investiga- 
tive or prosecuting functions, and the extract quoted in the Commission ’s 
brief, page 68, did not refer to section 5(c). Other cases cited are similarly 
distinguishable. 

It ig unnecessary to consider the role of Messrs, Blum and Mazure, the 
General Counsel’s subordinates, referred to in the Commission’s brief, page 64, 
since the dual role of the Gencral Counsel and Assistant General Counsel is 
cuite clear. However, see Pinkus v. Reilly, 157 F. Supp. 548, 552 (NJ. 
1957); Columbia Research Corp. v. Schaffer, 256 F.2d 677, 679 (C.A. 2, 
1958); Vibra Brush Corp. v. Schaffer, 256 F.2d 681 (C.A. 2, 1958); and 
G. J. Howard Co. v. Cassidy, 162 F. Supp. 569 (E.D. N.Y. 1958). 
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tive hearing on remand. In its 1962 opinion herein this 
Court found, inter alia: 


(1) that ‘‘Flota marshaled substantial evidence in sup- 
port of its contention’’ that it would be inequitable to 
force it to pay reparations to Consolo (SSJA 360) ; 


(2) that the law was ‘‘unsettled’’ during the reparations 
period and that the Board’s contrary assumption was 
‘doubtful’? (SSJA 360-61) ; 


(3) that ‘‘a prompt order’’ in response to Floto’s peti- 
tion ‘‘would have served a primary purpose envisaged 
for it under the Administrative Procedure Act’’ (SSJA 
360) ; 


(4) that there was ‘‘some justification’’ for Flota’s com- 
plaint of the Board’s delay (SSJA 360); and 


(5) that ‘‘the result here is that the Board is making 
Flota pay reparations for the period of the Board’s delay’’ 
(SSJA 360). 

These statements by the Court were not merely ‘‘sum- 
maries’’ of Flota’s ‘‘contentions’’ as Consolo states (¢.g., 
his brief, p. 12). They were clear expressions of the 
Court’s findings, over contrary contentions by the Com- 
mission and Consolo, extensively argued. They were the 
law of the case, which the Commission was bound to heed ;*5 
it was not free to find to the contrary, and whatever it 
found had to be consistent and reconcilable with the Court’s 
findings. 

On remand the Commission did not even mention the 
above findings, including the critical one that there was 
substantial evidence in support of Flota’s contention. 

Instead the Commission found—or adopted its advocate- 
attorneys’ findings—on the same record without any addi- 


15<*The quoted phrase [law of the case] when used to express the duty of 
a lower court to follow what has been decided by a higher court at an earlier 
stage of the case, applies to everything decided, either expressly or by ncees- 
sary implication.’? Munro v. Post, 102 F.2d 686, 688 (C.A. 2, 1939). Accord: 
Washington Sportservice, Inc. v. M. J. Uline Co., 114 App. D.C. 208, 313 F.2d 
889 (1962), cert. denied 375 U.S, 814 (1963). See also: Cervantes v. United 
States, 278 F.2d 350, 352 (C.A. 9, 1960); Morand Bros. Beverage Co. v. 
NLEB, 204 F.2d 529, 532 (C.A. 7, 1953), cert. denied 346 U.S. 909 (1953). 
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tional evidence and in flat defiance of the Court—that 
there was no equity whatever in Flota’s contentions; that 
its 1953 and 1957 decisions in the Grace cases (the first 
ignored in the second and the second reversed by the Court 
of Appeals) were ‘‘authoritative pronouncements’’; that 
the Board not only was responsible for no delay, but 
acted with ‘‘unusual dispatch’’; and that the Board had 
no obligation even to consider Flota’s petition for declara- 
tory judgment (SSJA 401-11). Ifthe Commission’s Report 
had been labeled ‘‘petition for rehearing’’ and timely filed 
with the Court, it would at least have been procedurally 
appropriate; but as a fair and objective quasi-judicial deci- 
sion, it is a mockery.”* 

Moreover, though Flota has strongly argued this point 
to the Court in its opening brief herein, the Commission’s 
brief to the Court again does not even mention these find- 
ings. Flota finds this incredible. The consistent, delib- 
erate refusal in behalf of a quasi-judicial federal govern- 
ment agency even to mention critical findings by this 
Court, to which Flota has repeatedly called attention, for- 


feits any claim to objectivity, fairness, or candor. It is 
an imposition on the Court and on Flota; destroys public 
confidence in governmental processes; and merits not only 
reversal but condemnation by the Court. 


B. The Commission’s admission that its award cannot 
stand without its key finding as to Flota’s lack of “‘good 
faith,’”’ and the lack of support for that finding, compel 
final dismissal of Consolo’s claim. That the award can- 
not stand is clear. However there is still further error, 


16 Obliquely, the Commission’s brief says (¢.g., pp. 9, 16) that the Court 
told the Commission only ‘‘what to consider.’? Consolo similarly contended 
to the Commission on remand that by its opinion and order of remand in 
April 1962, all the Court wanted the Commission to do was to give it a fuller 
statement of ‘‘reasons’’ (SSJA 369-70). Both are clearly wrong. Flota does 
not contend the Court told the Commission ‘‘what to decide,’’ or told it to 
decide the ultimate issue for Flota, though the Court’s grave concern as to 
the equity of the award was manifest in its opinion. But it is quite clear 
that the Court did decide, finally, that there was substantial evidence support- 
ing Flota’s contention, that the law was unsettled and that the Board was 
responsible for delay (SSJA 360-62). 
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on the basis of which the Court may now finally dispose 
of the proceeding. 

Thus the Court has already found there is ‘‘substantial 
evidence’’ supporting Flota’s contention that it would be 
inequitable to force it to pay reparations. Further, the 
Commission now states that <cWhether it is inequitable to 
award reparations to Consolo depends on the persuasive- 
ness of Flota’s protestations of good faith’? (its brief, p. 
19; also pp. 9, 11). This is clearly an admission that its 
award cannot stand unless its findings as to Flota’s alleged 
lack of good faith are justified.” 

These points should be emphasized: (1) this is the first 
challenge to Flota’s good faith in six decisions during seven 
years of litigation 38 (2) if the fact that the Commission’s 
findings were written by and after ex parte consultation 
with the Commission’s advocates against Flota in earlier 
proceedings herein does not wholly vitiate those findings, 
it nevertheless destroys any claim of presumptive weight 
therefor; and (3) the Commission was not in any event the 
trier of fact; it is merely the successor to the Board, 


charged with defending its predecessor’s actions. Further, 
it refused to take additional evidence on remand, and it 
did not ask the views of or refer the case to the Board’s 
trial examiner, now on the Commission’s staff. On the 
above basis alone the belated findings that Flota lacked 
good faith are highly suspect. 

Now, let us examine the actual findings in the Commis- 


17 It should be clear that even doubts as to Plota’s good faith in May 1957 
would not excuse the Board’s delay in acting on Flota’s petition after October 
1957, or the other errors discussed in Flota’s opening brief, Points IV-VIII. 


18 Flota’s good faith was not questioned by the trial examiner in either of 
his two decisions (JA 15-34; SJA 14-20; see especially JA 27-28 and SJA 
17-18), or by the Board in its two decisions (JA 3-13; SJA 25-39); or by 
the Chief of the Board’s Regulations Office with whom Flota’s officials met 
in October 1957, and who wrote a memorandum to the Board in April 1958 
advising that it commence proceedings upon the petition for declaratory judg- 
ment (SSJA 415-16) ; or by Public Counsel (including Mr. Mitchell) during the 
hearings or in their brief. Surely at least one of them would have pursued 
any question of good faith if there had been any doubts. The Examiner’s 
comments at the hearing, especially, are wholly inconsistent with any doubt 
as to Flota’s good faith (JA 168-69). 
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sion’s Report, noting also that they must stand on what 
the Commission said in its Report, not upon additional 
arguments the Commission’s brief or Consolo may now 
offer up. Grace Line v. Federal Maritime Board, 263 F. 2a 
709, 711 (C.A. 2d, 1959). The Commission’s Report states 
that Flota’s good faith should be judged ‘‘in the context of 
the circumstances as they existed in May 1957,’”° and that 
the ‘‘execution’”’ by Flota of ‘‘the three year renewal con- 
tract?’ with Panama Ecuador, on May 22, 1957, in the face 
of the two “‘authoritative pronouncements’’ by the Board 
in its 1953 and April 30, 1957 reports as to Grace Line, is 
evidence of Flota’s bad faith. The Commission does not 
base its award upon the previous holding that Flota had 
violated the law, and it does not charge that Flota was 
‘“‘negligent’’ or even “‘grossly negligent.’’ Its brief says 
flatly that Flota was not acting in ‘‘a spirit of good faith’’ 
and ‘chose to ignore the law’? (e.g., its brief, pp. 26, 32). 
This contention is absolutely insupportable. 

There are a number of premises in the Commission’s 
argument each vital to its conclusion and every one of 
them false. First, any question as to Flota’s good faith 
in May 1957, presupposes it had some obligation to Consolo 
at that time which it failed to perform. This Court has 
already held that Flota had no obligation to Consolo prior 
to August 23, 1957, the first date on which Consolo de- 
manded a share of space as opposed to the same kind of 
exclusive contract he later attacked (302 F. 2d at p. $95). 
As of May 22, 1957, neither Consolo nor any other shipper 
had even indicated to Flota it might be interested in shar- 
ing Flota’s reefer space with other shippers.” 


19 We disregard other attacks by Consolo upon Flota’s good faith, arising 
out of pre-May 1957 actions by Flota because the Commission properly gave 
no weight to them and because the Board and Court have already held Flota 
had no obligation to Consolo for any period prior to August 23, 1957 (302 
F. 2d at p. 895). Consolo’s brief also dredges upon matters after 1957, which 
Flota answered before the Commission (SSJ.A 383-88), obviously to the agency’s 
satisfaction, since it did not rely upon Consolo’s argument in its Report. 

20 Substantially the same arguments now advanecd by the Commission and 
Consolo were urged by Consolo in the earlier Court proceeding, as grounds 
for his attempts to obtain reparations for the period prior to August 23, 1957, 
and were rejected by the Court. The Commission itsclf correctly argued to 
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Second, the Commission’s conclusion would be insup- 
portable even if it had its facts straight, which it has not.”* 
Flota pointed out to the Commission that it did not under- 
take any new obligation to Panama Ecuador on May 22, 
1957, but that the May 22, 1957 ‘‘contract’’ was merely a 
formalization of the exercise by Panama Ecuador of an 
option acquired by Panama Ecuador under the July 1955 
eontract—long before the April 1957 Banana Distributors 
report. That option was acquired after public advertise- 
ments for interested shippers to which Flota received not 
a single response (JA 19, 77-82, 134-39, 173), and even its 
exercise by Panama Ecuador had occurred by early March 
1957 (JA 188, 195-99; SJA 181-87), prior to the April 
1957 decision. 

The Commission’s Report did not even mention these 
facts and blithely assumed that the May 22, 1957 ‘‘con- 
tract?’ was a wholly new undertaking by Flota. The Com- 
mission’s brief to this Court (p. 25) compounds the error 
by dismissing it as ‘‘Flota’s option.’’ This is inexcusable. 
The option was clearly that of the “lessee’’—Panama 
Ecuador, not Flota (JA 184; also JA 177 and 188). Flota 
must be forgiven for a lingering belief that the Commis- 
sion’s Report, under the same authorship as its brief, 
reflects either non-objectivity or non-familiarity with the 
record. 

Third, if that were not enough, the ‘Cauthoritative’’ 
April 1957 Grace Line report™* from which the Commis- 


SS 
this Court in its brief in Case Nos. 16366 and 16369 (pp. 9-10) prior to 
remand, that a common ecarrier’s duty ‘‘is to accept cargo properly offered’’ 
and that ‘‘not until August 23, 1957 was there such an offer’’ by Consolo. 

21 This brings us again to one of the most frustrating aspects of this litiga- 
tion. Time and time again in its Report and in its brief, the Commission has 
simply refused to pay any attention to the basic facts of record. 

22 As the assignee of the original lessee. 

23 The Commission’s brief page 24, note 4, partially abandons reliance on the 
1953 report, which was not considered a precedent even by the Board in 1957, 
for reasons fully explained in Flota’s opening brief, pp. 27-28. The Commis- 
sion’s statement (brief, p. 24) that ‘‘this Court has already said’’ that ‘‘the 
Grace cases?’ were binding on Flota is rather misleading. The Court was 
referring not to the 1953 and 1957 Board cases but to Grace Line Inc. v. 
Federal Maritime Board, 280 F.2d 790 (C.A. 2d, 1960) decided after the 
reparations period herein. 
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sion argues in effect that Flota must have known in May 
1957 that its contract with Panama Ecuador was per se 
invalid, (1) ran contrary to long standing industry prac- 
tice; (2) did not declare that shipper/carrier contracts 
were per se invalid, and indeed approved even exclusive 
contracts under certain circumstances ;* (3) did not direct 
even Grace Line, the only respondent, immediately to 
cancel its contracts; (4) was the subject of great dispute 
as to its meaning even between the parties thereto, until 
the Board ruled on that dispute by its order in that case 
in August 1957, well after May 22, 1957; and (5) was under 
appeal throughout the reparations period and explicitly 
reversed by the Court of Appeals in February 1959. 
Grace Line v. Federal Maritime Board, 263 F. 2d 709 
(C.A. 2d 1959). Further, this Court has already held the 
law was ‘‘unsettled’’? and that the Board’s contrary as- 
sumption was ‘‘a doubtful assumption at that stage.’? See 
opening brief, pp. 26-33. 

We therefore state flatly and unequivocally that there is 
no basis whatever in the record for the belated challenge 


to Flota’s ‘‘good faith’? on May 22, 1957. As of that day, 
the implications of the April 1957 report as to Grace 
Line were still in dispute before the Board and no final 
order had yet been entered. Flota had a clear contract 
obligation to Panama Ecuador dating back to 1955, and 
reinforced by Panama Ecuador’s exercise and qualifica- 
tions under the terms of its option, all prior to the April 


24 Even under the strictest construction of the April 1957 Banana Distributors 
report, and later decisions, if a carrier advertises its space and only one 
shipper responds, it is free to contract its space to that one shipper, and other- 
wise qualified applicants who thereafter apply for space ‘<would be foreclosed 
from any proration in the space until the end of any given period’’ (5 F.M.B. 
at p. 285). This is precisely what happened as to Flota’s space in 1955. 
Grace Line v. Federal Maritime Board, 280 F.2d 790, 792 (1960), also recog- 
nized the possibility that a carrier may enter into an exclusive contract where 
“<thero are no competing shippers for the space granted to a preferred ship- 
per.’? The Commission itself has declared recently in General Increases in 
Rates, 7 F.M.C. 260, 280 (1962), when confronted with an exclusive contract 
for an initial three year period ‘‘. . . we fail to see how another nonexistent 
shipper may be discriminated against.’’ 

25 The Board in its 1961 Report relied upon the 1957 Report, and did not 
mention that it had been reversed (SJA 34-35). 
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1957 report. No one had challenged Flota’s practices or 
the Panama Ecuador contract as of May 22, 1957, and no 
one had expressed any interest in anything but an exclu- 
sive contract for Flota’s reefer space. As the later find- 
ings of the Examiner and Board prove, there were prob- 
lems attendant upon the use of Flota’s reefer space by 
multiple shippers not present on Grace vessels. Flota’s 
inability to obtain shippers prior to 1955 only emphasized 
the unattractiveness of its service to banana shippers, as 
compared to Grace Line service, and the April 1957 report 
as to Grace did not purport to rule upon a carrier’s obliga- 
tion where multiple shippers would raise problems of delay 
and disruption of vessel schedules (see opening brief, pp. 
32-36). 

Further, Flota’s contract with Panama Ecuador con- 
tained a provision permitting its termination on seven 
days notice without liability if any portion of the contract 
were thereafter declared invalid (JA 181, 191). So there 
was a means whereby the contract could be terminated if 
any later combination of circumstances should require. We 
submit that in such a situation, with even the Grace Line 
litigation yet unsettled, Flota ’s conduct was eminently rea- 
sonable. The April 1957 report will be searched in vain 
for any assurance to Flota that if in May 1957 or there- 
after, it repudiated its obligation to Panama Ecuador, it 
would not be liable for breach of contract—or that it would 
be able to find other shippers willing to share space on 
Flota’s vessels, on economical and acceptable terms. It 
is completely unreasonable for the Commission now, years 
later, to contend that Flota’s failure to repudiate its con- 
tract with Panama Ecuador in May 1957, which the Board 
did not require even Grace Line to do until its August 
order, is any evidence of bad faith or deliberate violation of 
the law—if, which is highly dubious, Flota was even in 
technical violation of the Shipping Act in May 1957. 


26 Again we point out the Board’s and Court’s previous holding, and the 
position of the Commission before this Court in 1962 (sce note 20, supra), 
that Flota had no duty to Consolo prior to his request of August 23, 1957. 

The unreasonableness of the Commission’s present contention is further 
demonstrated by the fact that if Flota had requested a ruling from Maritime 
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Similarly, as to the period after August 23, 1957, there 
is absolutely nothing upon which any allegation of bad 
faith can be sustained. The Commission implies that 
Flota unduly delayed in seeking a declaratory ruling from 
the Board. This is ridiculous even with hindsight. In 
response to Consolo’s letter request of August 23, 1957, to 
Flota in Bogota, Colombia, and a letter of September 20, 
1957 (JA 207-9), and to similar demands for space and 
counter threats of a breach of contract suit by Panama 
Ecuador, Flota’s Managing Director, the Acting General 
Manager of its New York agent,” and its New York attor- 
ney personally came to Washington, D. C. to meet with 
the Board’s staff, including the Chief of its Regulations 
Office, on October 1, 1957—a fact the Commission’s Report 
and brief ignores—and when unable to obtain a ruling 
from the staff, filed a formal petition for declaratory order 
on October 30, 1957 (JA 37-41, 140-42, 158-59, 163-65, 167- 
68; SJA 140-41).* In context it cannot fairly be said 
that that brief period was evidence of bad faith on Flota’s 
part. Flota’s efforts to obtain Board advice and then sub- 
mission of the controversy to the Board by formal peti- 
tion, all provide eloquent and contemporaneous testimony 
to its good faith. 

Further, Flota sought the advice of counsel at all stages 
(JA 162-63, 196-97; SSJA 504, 507). If it can be said with 
hindsight that counsel was unable in 1957 correctly to 
predict the Board’s ultimate decision, he had good com- 
pany, since the Board’s own 1957 opinion was reversed. 


itt 
in May 1957, it probably would have taken two years to get it, as later de- 
velopments proved, and if it had obtained a ruling during that period it 
would have been invalid, as proved by the Second Cireuit’s reversal of the 
Board’s April 1957 decision as to Grace Line. 


27 These officials of Flota (which is owned and operated by the Governments 
of Ecuador and Colombia), both of whom later appeared as witnesses herein, 
and its attorney, a member of the New York bar, who has appeared before this 
Court, are men of standing whose individual integrity is unquestioned by 
anything of record and is unquestionable. 

28 The Commission’s brief now, eight years later, dismisses Flota’s petition 
as ‘‘ingenuity in hurrying to the Board with its own ‘white paper’ ’’ (its 
prief, p. 34)—an utterly indefensible characterization. 
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In any event Flota’s consultation with counsel is additional 
evidence of its good faith. 

The Commission’s contention that ‘‘in 1957 Flota did not 
know it [the law] was unsettled’’ and that Flota’s conten- 
tion in this respect was presented for the first time to this 
Court (Commission’s brief, pp. 22, 23) is an affront to com- 
mon sense. The whole proceeding was commenced in Octo- 
ber 1957, by the filing of Flota’s petition for declaratory 
order (over the sworn affidavit of its Managing Director), 
stating the threat of litigation from all sides, which ‘‘ places 
the Petitioner squarely in the middle of a controversy 
which has created an uncertainty involving the rights of 
Petitioner’? (JA 39), and requesting Board determination 
of the controversy. 

With particular reference to the 1957 Grace case, which 
was only one aspect of the Flota problem, when the Board 
finally entered its order dated August 19, 1957, it was 
appealed to the Second Circuit, a matter of common knowl- 
edge. Certainly no one could predict positively that it 
would be reversed, or sustained, but it did set forth a 
novel concept of law and was contrary to long practice. 
To say that Flota ‘‘did not know”’ in 1957 that that aspect 
of the law was unsettled, or that it is now making that 
contention for the first time is absurd.” 

Despite the pendency of the Grace appeal, Flota told the 
Board that so far as the future was concerned, and at 
least until the Court of Appeals reversed the 1957 Grace 
decision, Flota would comply with whatever the Board 
ruled (JA 159-61, 163-65, 167-69). This is further proof 
of Flota’s good faith. 


29 Among the many record references throughout this period referring to 
the pending Grace appeal, and plainly recognizing its possible impact upon the 
instant proceedings, see JA 62, 133-35, SSJA 456, 460. See also Board Minutes 
of May 1, 1958 quoting its Chief of Regulations Office: ‘‘The report of the 
Board’s Grace Line case is currently being reviewed by the Court of Appeals 
for the Second Circuit. The decision of the Court will probably be helpful 
am disposing of these proceedings [Consolo’s complaint and Flota’s petition], 
nonetheless we see no reason for delaying the taking of evidence’’ (SSJA 416). 

30 The contention (¢.g., Consolo’s brief, pp. 14, 16) that Flota’s attorney 
at the 1958 hearing accepted the 1957 Grace Line decision as ‘‘good valid 
law’? and that that somchow proves Flota’s bad faith in May 1957, is mis- 
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Flota did not at any time do or say anything which sug- 
gests, as the Commission implies, that despite its sworn 
petition and testimony, Flota really believed from the be- 
ginning that the invalid April 1957 report was valid and 
applicable to Flota’s situation and that it would ultimately 
be held that its contract with Panama Ecuador was in vio- 
lation of the Shipping Act. 

Nor can there be any question as to Flota’s good faith 
in fearing a breach of contract suit by Panama Ecuador 
which had a substantial investment based on the contracts, 
or in questioning the applicability of the 1957 Grace deci- 
sions to its operations because of the physical differences in 
Flota’s and Grace Line’s vessels. See Flota’s opening 
brief, pp. 29-36. Nor is there evidence of any motive of 


leading in the extreme, as reference to the record (JA 133-34) will prove. 
Flota’s attorney spoke in November 1958, after the reparations issues had 
been severed from the hearing. He spoke explicitly only of the prospective 
issue raised by Flota’s petition for declaratory order and without reference to 
any of the events of 1957. He said that whether the Grace Line decision 
“is good, bad or indifferent’’ ‘‘will be up to the Circuit Court of Appeals to 
decide next month’’; that nevertheless ‘‘for the sake of the declaratory pro- 
ceeding’’ Flota accepted it ‘as the law of this case until the CCA reverses 
them, if they sce fit ...’’ and that ‘‘assuming’’ it is ‘good, valid law,’’ 
Flota is ‘‘seeking to learn from the Board’’ the Board’s opinion as to whether 
it was applicable to Flota. 


31 When Consolo sprang his outrageous reparations claim for $600,000 dating 
back to 1955 (JA 41-45) (See Flota’s brief in Case No. 18235, pp. 18-24), 
in its answer in December 1957, Flota stated its contention that it had not 
been a common carrier of bananas and had not violated the Shipping Act (JA 
52-55), and consistently so maintained until this Court’s decision in 1962— 
hardly an indication that Flota in 1957, believed the law was ‘‘scttled’? 
against it. 

32 Consolo’s own attorney stated on December 4, 1957, ‘‘We do not know 
whether Grancolombiana will be liable to its present shipper for breach of 
contract if it awards space to Consolo’’ (SSJ.A 302). Cf. Copper River Pack- 
ing Co, v. Alaska S.S. Co., 22 F.2d 12, 14-15 (9th Cir., 1927). This Court has 
already found in its 1962 opinion that ‘‘By granting space to Consolo and 
other shippers when first requested, Flota might have opened itself to possible 
liability for breach of the contract with Panama Ecuador, at least in the 
absence of a declaratory order from the Board’”’ (SSJA 360-61), 

Consolo’s witness took the position in the Banana Distributors case that 
“‘utter confusion’? would exist were there a number of shippers of bananas, 
oven in Grace’s superior reefer facilities, The findings of the trial examiner and 
the Board here conceded that problems would arise from the use of Flota’s 
reefer facilities by multiple shippers; but they found that because of Flota’s 
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sufficient persuasion to induce Flota deliberately to violate 
the law. Consolo’s contentions, pages 19, 27, are far re- 
moved from context. Compare JA 159-62, 195-98; SJA 
183-86. 

Tf the answer to Flota’s dilemma had been clear, even 
on the assumption the 1957 Grace decision was valid, there 
would have been no excuse whatever for the refusal or in- 
ability of the Board’s staff on October 1, 1957, to rule on 
Flota’s request, and no excuse for the Board’s failure to 
rule on Flota’s petition until July 1959. The Chief of the 
Board’s Regulations Office expressly advised the Board 
that ‘“‘The petitioner [Flota] is facing a dilemma .. .”’ 
(Minutes of May 1, 1958 (SSJA 416). The very em- 
phasis on the complexity of the problem, which the Com- 
mission’s brief now asserts as an excuse for the Board’s 
delay (its brief, p. 36), underlines the dilemma facing 
Flota in 1957. There is not a scrap of evidence justifying 
the Commission’s present contention that Flota deliberately 
and in bad faith violated the law. 

Judge Moore of the Court of Appeals for the Second 
Circuit, was a member of the Court in both Grace Line 
appeals and was thoroughly familiar with that litigation. 
Though dissenting upon the legal question involved in the 
second (1960) appeal he went to the heart of the matter 
in terming the Board’s 1957 and 1959 orders to Grace 
Line, as ‘‘a guinea pig experiment on the shipping indus- 
try ... without any personal responsibility or financial 
investment.’ He also characterized the Board’s orders as 
‘legerdemain,”’ a ‘‘usurpation ... of powers”’ and ‘‘auto- 
cratic’? (280 F. 2d at pp. 794, 799). In the face of such 
comments from a federal judge, the reversal of the 1957 
decision, and this Court’s unanimous holding in 1962 that 
the law was unsettled throughout the reparations period, 
it is impossible to understand how the Commission can 
now contend that Flota unquestionihgly “caccepted’’ the 


OE 
new and faster vessels gradually introduced into the trade between mid-1957 
and early 1958, the problems created from the use of Flota’s facilities by 
multiple shippers could be solved. No findings were ever made as to the impact 
of multiple banana shippers upon Flota ’g operations with the fleet it had in 
existence in May 1957. (See opening brief, pp. 33-36). 
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invalid 1957 report, really believed all along that it was 
violating the Shipping Act, and was therefore acting in bad 


faithe 


/ A brief word as to the Board’s almost two year delay in 
ruling upon Flota’s petition for declaratory order filed 
October 30, 1957. Approximately $86,000 of the $106,001 
reparations award is for the period after October 1957. 
Unless the filing of that petition was part of some diabolical 
plan by Flota to misuse Board procedures, which even the 
Commission does not charge and of which there certainly 
is no evidence, it is completely inequitable to charge Flota 
with reparations for that period. The Commission’s Re- 
port and brief do not even attempt to justify the Board’s 
six month delay before the initial processing of Flota’s 
petition (or for that matter of Consolo’s complaint), and 
its brief does not attempt to justify the delays which the 
Report incorrectly stated that Flota ‘‘authored”’ or to 
defend the Commission’s incorrect finding that Flota did 


not seek prior action on its petition. See opening brief 
pp. 36-43. 


33 Contrary to the Commission’s brief, p. 37, Flota’s counsel did not agree 
to a joint hearing with Consolo’s complaint, and his reference to a prehearing 
conference in early May referred only to Consolo’s complaint (JA 57-63). 
The argument (Consolo, p. 25 and Commission, p. 37) that Flota was respon- 
sible for deferral of the hearing from May to September 1958, for reasons of 
convenience to Flota’s attorney, is taken out of context. In order, the Exam- 
iner deferred ruling upon Consolo’s objections to severing the reparations 
issue; Consolo’s attorneys stated, inter alia, that, ‘‘I don’t sce how we can 
possibly have the hearing before some time in September,’’ and that ‘‘there 
is a problem of personal convenience with the summer coming up;’’ and Flota’s 
attorney said that he had trials in May and June, took ‘‘very limited vaca- 
tions’’ and ‘‘would perfer the carly part of September’’ (SSJA 452-59), His 
recognition of the problems caused by Consolo’s insistence upon proceeding 
with the reparations case and Consolo’s attorneys’ plea of ‘‘personal con- 
venience’’ cannot divest the Board, the Examiner and Consolo of their prin- 
cipal responsibility for the ensuing delay. If the Board had promptly acted 
on Flota’s petition of October 1957 and had not consolidated it with the 
complaint case, the matter could have been finally decided before the Board 
and Examiner got around to ordering the first prehearing conference in 
May 1958. 
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III. The Remaining Issues 


The fact remains that the Commission stated it employed 
as the freight rate factor in its calculation the rate ‘‘actu- 
ally charged’’ by Flota in 1959 when it first opened space 
on common carrier terms, but then overlooked the impor- 
tant minimum guarantee provisions of the rate—which are 
in the record and were called to its attention (SJA 115-16, 
213-15; SSJA 393-97). The Commission’s Report did not 
refuse to apply them for the reasons urged in the Com- 
mission’s or Consolo’s briefs; it simply overlooked them. 

The Commission’s brief, p. 51, admits that “¢Consolo did 
not use all of his 5700 stem [actually 5700-6300 stem] ca- 
pacity on Grace Line for 40 voyages.’’ This fact is not 
reflected in the Commission’s award, even though varia- 
tions in Panama Ecuador’s earryings are reflected. See 
SSJA 472-76 for questioning of Consolo on this subject. 
Contrary to the Commission’s Report, for most of these voy- 
ages there is not a “close correlation’? with so-called loss 
voyages by Panama Ecuador (opening brief, pp. 56-57). 

The Commission’s brief, p. 52, also finally acknowledges 
that Consolo did not himself use any of his Grace space. 
Its contention that the record does not show what effect 
this had on Consolo’s operations ignores the facts that 
(1) the record shows he was only a minority stockholder in 
the corporation which did use the space—which means that 
proportionately he used less than half of the space he had 
a right to use; and (2) the Examiner prevented Flota 
from inquiry into the financial results of his corporate 
operations (SJA 54-56, 87-89, 100-102). 

The contention the record does not show that chartered 
vessels could be employed to North Atlantic ports ignores 
the fact that Consolo testified he preferred to ship to 
Jacksonville, Florida (which is closer to Ecuador than is 
Galveston), and that the record does not show that other 
shippers were using chartered vessels to the Gulf ports 
(see opening brief, pp. 57-58; SJA 158, 177-78, and SSJA 
467-68). 

As to banana cost data, neither the Commission nor 
Consolo denies Flota’s contention (Point VII-A) that while 
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the Commission’s Report said it employed the costs of 
bananas transported by Panama Ecuador on Flota ves- 
sels, as Flota contended it should, it in fact relied on data 
submitted by Consolo with respect to bananas imported by 
Consolo-related companies from different, and Flota con- 
tends, higher cost areas in Ecuador.™ 

As to the charge Flota has urged considerations not 
previously presented, Flota’s position upon each of the 
matters urged to the Court was presented to the Commis- 
sion on remand, which upon Flota’s petition had reopened 
the entire reparations issue (SSJA 362-68, 374-75, 377-83, 
388-98). Even if this were not so, the Commision’s find- 
ing as to Flota’s lack of good faith, the first such finding in 
six decisions in seven years of litigation, entitles Flota to 
refer to any matter of record in rebuttal. 


As to the matters not here discussed, see Flota’s opening 
brief, pp. 47-59, and brief in No. 18235, pp. 25-45. 


Respectfully submitted, 


OpELL KoMINERS 
J. ALTon Boyer 
Attorneys for Petitioner 
Flota Mercante Gran- 
colombiana, S.A. 


April 6, 1964 


529 Tower Building 
Washington, D. C. 20005 


34 As to Flota’s Point IV, the Commission and Consolo continue to confuse 
‘¢proof of the competitive relationship itself,’? with ‘‘proof of the character, 
intensity and effect of that relationship,’’ as to which no findings have ever 
been made. As to Flota’s Point V: There is nothing in Interstate Com. 
Commisison v. United States, 289 U.S. 385, 389-90, 393 (1935), which limits 
its application to rate as opposed to service discrimination cases, and no 
justification for employing a measure of damages derived from common law 
“‘refusal to carry’’ cases in this statutory action for unjust discrimination, 
The measure employed is particularly ‘‘harsh,’’ as this Court termed it, since 
Flota did not profit or Consolo lose a single penny, out-of-pocket, by Flota’s 
actions. 
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QUESTIONS PRESENTED 


Where this Court had previously found ‘‘substantial 
evidence’? supporting petitioner’s [Flota’s] contentions 
that it would be inequitable to force it to pay reparations 
for violations of the Shipping Act, had set aside a repara- 
tions order against Flota, and had directed the Federal 
Maritime Commission ‘‘to consider whether, under all the 
circumstances, it is inequitable to force Flota to pay rep- 
arations, or at least inequitable to force it to pay those 
reparations calculated under the relatively harsh measure 
of damages utilized by the Board”’: 


4, [In Case No. 18235 only], whether the Commission 
erred in reducing the former award in two respects and 
in denying the shipper’s claim for prejudgment interest. 
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IN THE 


United States Court of Appeals 


For ras Disraicr or Cotumpia Crecuir 


No. 18,235 


Pumrr R. Consoxro, Petitioner, 


Vv. 


FeperaL Maritime Commission AND THE Unirep Srares 
or America, Respondents, 
Frora Mercante Grancotomsiuna, §.A., Intervener. 


On Petition For Review of Order of the 
Federal Maritime Commission 


BRIEF OF INTERVENER FLOTA MERCANTE 
GRANCOLOMBIANA, S.A. 


Intervener Flota Mercante Grancolombiana, S.A. 
(‘‘Flota’’) opposes the petition for review filed by Philip 
R. Consolo (‘‘Consolo’’). 


COUNTERSTATEMENT OF THE CASE 


A. The ‘ommissions in Consolo’s statement. There are 
significant omissions in the statement of the case contained 
in Consolo’s opening brief. 

Though reciting at length the history of the litigation 
Consolo reveals virtually nothing of the details of the con- 
troversy underlying the litigation. We propose to supply 
that omission. 
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Though referring to this Court’s 1962 decision in an 
earlier phase of this litigation, Flota Mercante Grancolom- 
biana, S.A. v. Federal Maritime Com’n, 112 App. D.C. 302, 
302 F. 2d 887 (April 26, 1962) (Case Nos. 15330, 16366 and 
16369), he reveals virtually nothing of the substance of 
the Court’s opinion, and does not mention the Court’s 
conclusion that there was ‘‘substantial evidence’’ in sup- 
port of Flota’s contention that it would be inequitable to 
force it to pay reparations. We propose to supply that 
omission. 

Further, we will in this brief supply other facts omitted 
by Consolo, expose the falsity of his contention that Flota 
‘‘misled”? the Court in its 1962 opinion herein; show the 
exorbitant and, Flota believes, unconscionable nature of 
his original claim for reparations, by far the greater part 
of which has already been denied by the Board (and that 
denial affirmed by this Court) ; and then answer the spe- 
cific arguments in Consolo’s opening brief on the basis of 
which he now seeks still further reparations. 

Considered in light of the actual facts underlying the 
controversy, the Court’s earlier decision, and the true 
nature of Consolo’s complaint for reparations, Consolo 
is not fairly entitled to any reparations, much less to the 
additional award he seeks in the instant Case No. 18235. 


B. Summary of the facts underlying the controversy. 
To minimize repetition we incorporate the statement of 
the case contained in Flota’s opening brief in Case No. 
18230, with which the instant case is consolidated, and 
here summarize that statement. 


1. The 1985 contract and option. Prior to July 1955 
Flota’s vessels and service were generally regarded as 
unsatisfactory for the carriage of bananas (SJA 21). In 
July 1955, after advertising for interested shippers and 


1E.g., his original complaint filed November 15, 1957, sought $600,000 in 
reparations for the prior two year period (JA 41-45), of which the Commis- 
sion has already rejected all but approximately $20,000. The balance of the 
$106,001 award is for the almost two year period after Consolo filed his com- 
plaint, when the matter was pending before the Board. 
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receiving no response, Flota entered into a five year con- 
tract with Panama Ecuador for the carriage of bananas 
in the refrigerated facilities in its vessels from Ecuador 
to Philadelphia (JA 19, 77-82, 134-39, 173, 177-87). The 
contract was in conformance with existing and long stand- 
ing practice. The last three years of the contract were 
at Panama Ecuador’s option (JA 183-84). The contract 
also provided that if any provision were declared invalid 
Flota might terminate it on seven days notice without 
liability (JA 181). 


2. Exercise of the option. In March 1957 Panama Ecua- 
dor exercised and qualified for its option (JA 188, 195-99; 
SJA 181-87).? The contract was formally amended on May 
22, 1957, acknowledging the exercise of the option and 
amending various terms (principally as to rates) (JA 
187-95; SJA 191-92). 


3. Consolo’s request of August 23, 1957. On August 20, 
1957, the Board served an order in another case directing 
Grace Line to cancel its existing contracts with certain 
banana shippers, including Consolo, and to offer two 
year contracts to all qualified banana shippers upon an 
allocated space basis. The Board’s order was premised 
on the theory set forth in its April 30, 1957 Report that 
‘bananas are susceptible to common carriage’? and that 
Grace’s contracts unlawfully preferred Consolo et al., its 
then shippers. Banana Distributors Inc. v. Grace Line 
Inc., 5 F.M.B. 278, 283-86 I-II (1957), vacated and re- 
manded, Grace Line Inc. v. Federal Maritime Board, 263 
F. 2d 709 (C.A. 2d 1959).* 

Having lost his unlawful preference on Grace’s vessels, 
Consolo, by letter dated August 23, 1957, requested ‘‘a 
fair and reasonable amount ...’’ of reefer space on Flota’s 
vessels, and threatened litigation. This letter, from which 


2The Board and Court have held that a bid by Consolo for an exclusive 
contract in March 1957 imposed no liability upon Flota (SJA 36; 302 F.2d at 
p. 895). 


8 Further proceedings: Banana Distributors, Inc. v. Grace Line, 5 F.M.B. 
616 (1959), affirmed, 280 F.2d 790 (C.A. 2d 1960) (one judge dissenting), 
cert. den., 364 U.S. 933 (1961). 
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the Commission now dates reparations, specified no terms, 
times, or rates, offered no commitment to Flota and ten- 
dered no bananas (JA 207-08). 


4. Flota’s dilemma and attempts to obtain a ruling from 
the Board. Faced with this and other demands for space 
and threats of litigation on one hand, and its contract 
and threats of a breach of contract suit by Panama Ecua- 
dor on the other hand, Flota informally and unsuccess- 
fully sought an opinion from the Board’s staff (JA 38- 
39, 140-42, 152, 158-59, 163-68, 216-20; SJA 139-42, 174- 
76). It then on October 30, 1957, formally petitioned the 
Board for a declaratory order as to the validity of its 
contract with Panama Ecuador (JA 37-41). Though ad- 
vising Flota that ‘‘early action is anticipated” (JA 56), 
the Board did not assign a docket number to the peti- 
tion for six months and then mired the petition in the 
procedural morass of reparations claims meanwhile filed 
by Consolo and another, dating back to 1955 and totaling 
over $1,200,000 (JA 41-48, 63-68)—claims already held 
to be largely groundless. 


5. The Board’s delay and ultimate action. Consolo op- 
posed prior consideration of Flota’s petition and repeat- 
edly opposed severance and deferral of the reparations 
issues, and the Examiner repeatedly refused to order sev- 
erance (JA 49, 59, 71; SSJA 301-2, 306, 455-57, 460). In 
the middle of the hearing in November 1958, after Consolo 
had presented virtually his entire reparations case, he 
changed his mind and joined in a motion for severance 
by the other complainant, which the Examiner granted 
(JA 116, 121-22). Shortly thereafter the Board’s 1957 
Banana Distributors v. Grace Line decision and order, 
which had precipitated Consolo’s claim against Flota, 
were reversed and vacated by the Court of Appeals for 
the Second Circuit (Grace Line v. Federal Maritime Board, 
263 F. 2d 709 (C.A. 2d, February 13, 1959)). In May 1959, 


4 With Consolo’s reparations case already in the record, and by that time 
having prepared its defense thereto, Flota opposed the severance (JA 114, 
121-22). 


5 


the Board reinstated its earlier order against Grace Line, 
on a different theory (5 F.M.B. 616), ultimately sustained 
by a split decision (280 F. 2d 790 (C.A. 2d 1960), cert. den. 
364 U.S. 933 (1961)). 

By decision served July 2, 1959, the Board ruled in the 
instant ease, ordering Flota to cancel its contract with 
Panama Ecuador, which it promptly did (JA 3-11; SJA 
35). Thereafter following further hearings on reparations’ 
the Board ordered Flota to pay Consolo $143,370.98 for 
the period from August 23, 1957, to July 12, 1959, embrac- 
ing the entire period of the Board’s own delay in answer- 
ing Flota’s petition (SJA 25-39). 


6. This Court’s criticism of the Board’s reparations 
award, and the remand. On appeal, in Flota Mercante 
Grancolombiana v. Federal Maritime Com’n, supra, this 
Court vacated the Board award. The Court found that 
the law was unsettled during the reparations period and 
further that ‘‘The result here is that the Board is making 
Flota pay reparations for the period of the Board’s de- 


lay.’’ It concluded that there was ‘‘substantial evidence”’ 
supporting Flota’s contention that it would be inequitable 
to force it to pay Consolo reparations, notwithstanding 
violations of the Shipping Act, and remanded the matter 
to the Commission, as the Board’s successor, for consid- 
eration of this issue and of what the Court termed the 
“relatively harsh?’ measure of damages utilized by the 
Board (SSJA 360-62). 

There were other issues before the Court as to which 
the Court stated that: 

“‘Our disposition of the case makes it unnecessary 
for us, at least at this time, to consider the remaining 
issues raised on this appeal. Thus, should the Board 
decide, on remand, that a different measure of rep- 
arations is warranted, Flota’s arguments as to the 
calculation of damages might be rendered moot’’ 
(SSJA 362). 


7. The Commission action on remand. On remand the 
Commission, in virtual defiance of the Court’s own find- 
ings, and on the basis of the same arguments which the 
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Court had already rejected, stated that there was no equity 
in Flota’s contentions * and reinstated the principal por- 
tion of the vacated award. By its order served Septem- 
ber 18, 1963, the Commission directed Flota to pay Con- 
solo $106,001, with interest at the rate of six percent 
upon the amount remaining unpaid after sixty days (SSJA 
399-413). 

After Flota appealed this order to the Court, the Com- 
mission produced its official minutes disclosing that the 
Commission’s report and order on remand were prepared, 
ex parte, by the same Commission attorneys who had 
opposed Flota as advocates before this Court and one of 
whom had also participated in the earlier phase of the 
proceeding before the Federal Maritime Board as ‘‘Pub- 
lic Counsel,’’ in an investigatory or prosecutory capacity 
opposed to Flota (SSJA 305-6, 317-21, 351-53, 425-26). 

The Commission’s award is subject of Flota’s petition 
in Case No. 18230 with which the instant case is consoli- 
dated. In the instant case, No. 18235, Consolo has ap- 
pealed the reduction of the award. 


8. Consolo’s contentions in Case No. 18235 im perspec- 
tive of the overall controversy. In Case No. 18230 Flota 
has contended that the ex parte participation in the Com- 
mission’s decision by its attorneys who had earlier acted 
as advocates against Flota, deprived Flota of a fair hear- 
ing; that the Commission’s action is not consistent with 
this Court’s previous opinion; and that the Commission 
erred in finding that there was no equity in Flota’s con- 
tentions. It has also challenged other aspects of the Com- 
mission’s order, including the formula by which calculated, 
and the actual factors employed in that formula. These 
matters are briefed in Flota’s opening brief in No. 18230, 
and are relevant also as threshhold issues here. 

The new issues raised by Consolo in the instant Case 
No. 18235, touch only upon a relatively narrow aspect of 
the overall problem, namely, two factors employed in the 


8It excepted two aspects of the actual calculation (those under appeal by 
Consolo in the instant case), which do not bear on the basic contention of 
Flota as to the inequity of forcing it to pay reparations or the harshness of 
the theory of damages utilized. 
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formula by which the Commission calculated the repara- 
tions award, and the Commission’s denial of prejudgment 
interest.° If the Court rules in Flota’s favor in Case No. 
18230, it will not be necessary to reach the specific errors 
alleged by Consolo in Case No. 18235. However, as prem- 
ises for his argument upon those issues and apparently 
as an integral part of his overall position in both Case 
Nos. 18230 and 18235, his opening brief herein also makes 
several broader contentions: namely, that Flota ‘‘misled’’ 
the Court in its 1962 decision herein, and that Flota ‘‘de- 
liberately’”’ ‘‘injured’’ Consolo and has by ‘‘interminable 
litigation’’ ‘‘obdurately’’ blocked recovery of just compen- 
sation by Consolo. Flota will hereinafter answer these 
contentions, which go to the heart of Consolo’s case, 
and also, his specific contentions dealing with the calcula- 
tion of the reparations award and the interest issue. 


SUMMARY OF ARGUMENT 


I. It is a basie premise of Consolo’s argument that 
Flota ‘‘misled’’ the Court in its previous decision herein 
in 1962. Consolo is forced to this extreme position in rec- 
ognition of the fact that the Commission’s award against 
Flota cannot stand in the face of the Court’s opinion and 
that to prevail he must somehow destroy the credibility 
of the Court’s earlier findings. His contention is com- 
pletely without merit. He does not and cannot cite a 
single instance in which Flota ‘‘misled’’ the Court. His 
assertion that the Commission’s Report on remand is 
proof thereof, is an attempt to pull himself up by his 
own boot straps. At most the Commission’s Report evi- 
dences only that the Commission (more specifically the 
Commission’s attorneys who as advocates opposed Flota 
in this Court, and then wrote the Commission’s opinion 
on remand) disagreed with the Court, not that the Com- 
mission believed Flota ‘‘misled’’ the Court. Moreover 


6 Consolo has considerably revised the statement of the questions presented 
by his petition from that set forth by him in the prehearing stipulation, which 
the Court’s order of December 16, 1963, directed ‘‘shall control further pro- 
ceedings in this case.’”’ The revisions are somewhat more slanted in his favor. 
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the Commission’s opinion, aside from not being the prod- 
uct of a fair and objective hearing, is riddled with error, 
as Flota has shown in Case No. 18230. 

If Consolo believed the Court had been misled, he could 
have filed a petition for rehearing. Both Consolo and 
the Commission had full opportunity to present their views 
to the Court and to reply to Flota, through extensive 
briefs and oral argument. The Court also had before it 
in the joint appendix extensive portions of the agency 
record. The Court’s opinion reflected careful considera- 
tion by the Court and was unanimous. These facts alone 
demonstrate the absurdity of Consolo’s contention. An 
analysis of the pertinent portions of the Court’s opinion 
conclusively proves that the Court could not possibly 
have been misled and that its opinion was correct. 


IL. Consolo’s contention that he is an innocent shipper 
‘‘deliberately’? wronged by Flota, and barred from re- 
covery of just compensation by “interminable litigation”’ 
is fallacious. Consolo succeeded in his objective of ob- 
taining space on Flota’s vessels in 1959. What he is now 
seeking, and there is considerable reason to believe has 
been a paramount objective from the moment this litiga- 
tion began, and certainly has been his only objective for 
the last five years, is a money award. Considering that 
he never lost, and Flota never gained, a penny as a result 
of the actions in question, any award, much less an in- 
creased award, would be a windfall to him as well as an 
injustice to Flota. 

There are numerous circumstances weighing against 
his claim of long-suffering innocence set forth in Flota’s 
opening brief in Case No. 18230. In addition, an analysis 
of his complaint filed November 15, 1957, and of his 
actions both before and after that date prove that (1) 
his original reparations claim was grossly inflated, if not 
unconscionable, (2) that he nevertheless continued to in- 
sist on the full inflated amount thereof throughout the 
reparations period, and (3) that the very filing of his 
exorbitant claim and his repeated refusal to consent to the 
severance and deferral thereof substantially delayed the 
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Board’s ultimate decision upon Flota’s petition for de- 
claratory order and thereby increased the reparations 
period and the ultimate award. 

The exorbitant nature of his original complaint is proved 
by the fact that he claimed $600,000 for the two year pe- 
riod prior to November 15, 1957, of which all but approxi- 
mately $20,000 has already been denied. The Board and 
the Court have already held that he is entitled to nothing 
for any part of the period prior to August 23, 1957. The 
remaining (and principal) portion of the Commission’s 
award was for the period after November 15, 1957, that 
the Board took to decide Flota’s petition for declaratory 
order. Moreover, important, if not critical, allegations 
of the complaint were flatly wrong. 

Consolo’s contention that Flota is responsible for ‘‘all 
but interminable litigation’’ is belied by the facts. Flota 
had every right to defend itself against Consolo’s exorbi- 
tant claims. Evidence of the justification for Flota’s posi- 
tion is the fact that the Examiner, Board, and Commis- 
sion have successively reduced Consolo’s claim, and the 
fact the Court found there was substantial evidence in 
support of Flota’s contention it would be inequitable to 
force it to pay reparations. Further, at every juncture at 
which Flota has sought to defend itself Consolo has 
availed himself of every procedural device to seek rein- 
statement of some portion of his exorbitant claim—always 
with no success. If this litigation has been unduly pro- 
longed and complicated, the responsibility is that of Con- 
solo, not Flota. 


III. It is Flota’s position in Case No. 18230 that the 
measure of damages employed by the Commission is both 
unlawful and inequitable. Only if these issues (and other 
issues in Case No. 18230) are resolved against Flota will 
it be necessary for the Court to consider Consolo’s con- 
tention that the Commission erred in calculating its dam- 
ages. 

Consolo contends the Commission erred in employing as 
the transportation cost factor in its reparations formula, 
the rate actually charged by Flota and paid by Consolo 
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when it first opened its space to Consolo and others on 
a common carrier basis, in 1959. But this is precisely the 
same yardstick previously employed by the Board as to 
another factor in the formula, and already expressly 
affirmed by the Court. The Commission’s action there- 
fore was consistent with if not compelled by the Court’s 
earlier ruling. Moreover, the Court’s ruling aside, the 
gist of Consolo’s claim was that he was denied a reason- 
able allocation of space on common carrier terms; it was 
therefore entirely reasonable for the Commission to look 
to the freight rates actually charged when Flota’s space 
was first opened on common carrier terms. Surely the 
Court cannot say that the Commission’s choice was arbi- 
trary or unreasonable. 

As to the second Commission action of which Consolo 
complains, relating to the stevedoring cost factor, all the 
Commission did was to correct a manifest error of over- 
sight by the Board in its 1961 award. The figure employed 
by the Commission was the same figure which Consolo 
himself introduced in evidence and relied upon, and re- 
peatedly urged should be employed in the reparations 
calculation. He did not except to its use by the Examiner. 
He has no standing or reason now to complain when the 
Commission adopts the same figure. 

It is plain that all he is trying to do is to capitalize 
upon an error of oversight by the Board. The Commis- 
sion’s inadvertent misdescription of the origin of the fig- 
ure in question cannot now be converted by Consolo into 
reversible or prejudicial error, or grounds for reinstat- 
ing the substantial error by the Board. 


IV. Consolo’s claim for prejudgment interest was pre- 
sented to the Court in its 1962 opinion and expressly re- 
jected by it, as well as by the Board earlier. The Court’s 
ruling, that the matter was within the discretion of the 
Board, was clearly correct and is the law of the case. 
Consolo did not petition the Court for a rehearing and 
upon the remand proceeding thereafter did not at any 
time ask the Commission to award prejudgment interest 
from the date of each sailing during the reparations 
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period. His contention that there is a conflict between 
the Court’s decision herein and a subsequent decision by 
the Court in another case is without merit. The two deci- 
sions are not even in superficial conflict and are wholly 
dissimilar on the facts. None of the cases cited by Con- 
solo would require a different holding even if the matter 
were now before the Court for the first time and even if 
Consolo had not waived his claim by failing to present 
it to the Commission on remand. 

Contrary to Consolo’s contention, the Court did not in 
its earlier opinion hold that Consolo was entitled to inter- 
est from sixty days after the Board’s 1961 decision. It 
held merely that it was not error for the Board to award 
interest to Consolo on any amounts unpaid within sixty 
days after the date of its order. The vacation of the 
Board’s order, the Court’s affirmance of the Board’s ac- 
tion denying prejudgment interest, and its holding that 
the agency has discretion to grant or withhold prejudg- 
ment interest, all support the Commission’s action here 
denying such interest. There is no evidence that the Com- 
mission abused its discretion. 


ARGUMENT 


I. Consolo’s Basic Premise—That Flota “Misled” the Court In 
Its Earlier Decision—Is Absurd 
It is a basic premise of Consolo’s argument in Case 
No. 18235 that, in Consolo’s words ‘‘to put it bluntly, 
. .- Flota misled the Court .. .’’ in its previous decision 
herein in 1962. Consolo evidently is forced to this posi- 
tion for two reasons: 


1. He must recognize the incompatibility of the Court’s 
opinion and the Commission’s report and order on remand 
—so great that the Commission’s action seems in im- 
portant respects to be in virtual defiance of the Court’s 
opinion. See Flota’s opening brief in Case No. 18230 
(Point II; also Point III). The Commission’s report 
simply cannot stand in the face of this Court’s earlier 
opinion. Obviously Consolo has concluded that to secure 
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affirmance of the Commission’s reparations order and to 
obtain the additional reparations he here seeks, he must 
somehow destroy the credibility of the Court’s earlier 
findings. 


2. Also, woven into the fabric of Consolo’s argument is 
the recurring theme that he is an innocent shipper ‘‘de- 
liberately”’ and “‘flagrantly’’ wronged by Flota; that Con- 
solo thereby suffered grievous injury, for which Flota 
“‘obdurately’’ has refused just compensation, through the 
device of ‘‘interminable litigation’? and a ‘‘welter” of 
“invented new and imaginary defenses.’? But this theme 
is but a variation of the one Consolo presented to the 
Court prior to its April 1962 decision,’ and despite Con- 
solo’s argument, the Court there found that ‘‘Flota mar- 
shaled substantial evidence in support of its contention” 
that it would be inequitable to force it to pay repara- 
tions to Consolo, and that ‘‘The result here is that the 
Board is making Flota pay reparations for the period of 
the Board’s delay.’”’ For this further reason Consolo rec- 


ognizes that he must destroy the credibility of the Court’s 
earlier action. 

‘And hence his other recurring theme, that Flota ‘‘mis- 
led’? the Court. 

Though Flota ordinarily would be reluctant to dignify 
such a contention with an answer, since it is Consolo’s 
basic premise, its falsity should be laid bare. 


First, Consolo’s brief does not and cannot specify a 
single instance in which Flota ‘‘misled”’ the Court. The 
justification Consolo proffers for his contention is that it 
is “‘proved”? by the Commission’s order on remand. This 
is a “boot strap’? argument. Moreover, even though the 
Commission’s Report was written by the Commission at- 
torneys who were advocates against Flota in the Court 
proceeding * and is notably argumentative and hostile to 


7 For example, in his Reply Brief in Case No. 16366 and brief in No. 16369 
(a single document). 


8 Point I in Flota’s brief in No. 18230, pages 14-21. 


13 


Flota’s basic position, it makes no finding or contention 
that Flota ‘‘misled’’ the Court. It is clear that the au- 
thors of the Commission’s Report disagree with the 
Court’s opinion (to the extent they do not altogether ig- 
nore it)—a matter discussed at length in Flota’s opening 
brief in Case No. 18230. But this cannot be taken as proof 
that Flota ‘‘misled’’ the Court, or even that the Commis- 
sion believes that Flota misled the Court. 


Second, if the Commission or its attorneys, or Consolo’s 
own counsel, had felt Flota had ‘‘misled’’ the Court, they 
had full opportunity to petition for rehearing following 
the Court’s decision. No such petition was filed. 


Third, apart from its scurrilous implications upon Flota, 
Consolo’s argument impeaches the competency of his own 
and Commission counsel. Consolo and the Commission 
had an opportunity to present to the Court prior to its 
decision any facts of record which they deemed pertinent, 
and an opportunity by extensive briefs and oral argu- 
ment to reply to Flota. Consolo participated with Flota 


and counsel for the Commission in the designation of ex- 
tensive portions of the agency record for printing for the 
Court’s use, totalling 458 printed pages.° The Court heard 
argument in December 1961 for almost three hours. The 
case was under submission to the Court for over four 
months. The Court’s opinion was a carefully reasoned 
document, nineteen pages long, with detailed findings. 
The opinion stated that the Court had made “‘a careful 
reading of the record’? (302 F.2d at 891), and made nu- 
merous references to the record; and it was unanimous, 
joined in by Chief Judge Miller, Chief Judge (then Judge) 
Bazelon and Judge Washington. These facts alone demon- 
strate the absurdity of any suggestion that the Court 
could have been misled. 


Fourth, let us look at the Court’s principal findings with 
respect to the reparations award. It found first that 


Court of Appeals Case Nos. 15330, 16366 and 16369, Joint Appendix and 
Supplemental Joint Appendix. 
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“‘Flota marshaled substantial evidence in support of its 
contention”? that the Board erred in failing to hold that 
it would be inequitable to award reparations to Consolo. 
Following the extensive briefing, argument and considera- 
tion detailed above, it is evident that the Court could not 
possibly have been ‘‘misled”’ on this score.” 

The Court further stated that: 


“‘[Flota] pointed to the unsettled nature of the law 
in the field, as illustrated by the fact that the Sec- 
ond Circuit in the first Grace Line case reversed the 
Board’s order and remanded it, concluding that the 
legal theory adopted by the Board was erroneous. 
263 F. 2d 709 at 711. In the second case (which was 
not decided until July 1960), the majority agreed 
with the Board’s new approach to the case, but Judge 
Moore filed a strong dissent, 280 F. 2d 790.”’ 


and that: 
‘The Board answered Flota’s contention that the 
law was unsettled by assuming that the law was set- 


tled by the Grace Line cases, a doubtful assumption 
at that stage.’’ 


The Grace Line decisions referred to by the Court are 
reported in the Federal Reporter System. Flota could 
not have misled the Court as to the action taken by the 
Second Circuit in 1959 in its first Grace Line decision, 
or the reasons given by the Court, or as to the fact that 
the second case was not decided until July 1960, after the 
reparations period herein, or that Judge Moore ‘‘filed a 
strong dissent.”’? The Board’s assumption that the law 
was settled by the Grace Line cases was not only ‘‘a 
doubtful assumption at that stage”’ but also a wrong as- 
sumption.* 


10 For further discussion, documented to the record, see Flota’s opening 
brief, in Case No. 18230, Points II and III, pages 21-46. 


32 The Court failed to state the further fact that in the Board’s 1961 repara- 
tions award, it did not even mention that its 1957 Banana Distributors deci- 
sion which precipitated this litigation, and on which the Board relied, had been 
reversed by the Second Circuit in 1959. 
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The Court also referred to the evidence of record ‘‘of 
factual differences between [Flota’s] situation and that 
of the Grace Line’’ and to ‘‘the difficulties and delays in 
loading which would result if more than one shipper were 
to use Flota’s refrigerated space.’? The Board’s own Ex- 
aminer made page after page of findings detailing the 
physical differences in Flota’s and Grace’s vessels (JA 
21-31). He concluded that loading Grace’s vessels was 
simpler (JA 25), that ‘‘it is quite evident that one ship- 
per can make the best use” of Flota’s reefer space (JA 
28) ; that ‘‘the problems attendant upon the use of Flota’s 
facilities may be more accentuated than those incurred 
by the shippers of bananas on the Grace vessels’? (JA 
30-31) ; and that ‘‘multiple loading and unloading prob- 
ably would cause some difficulty and confusion at first ...’’ 
(JA 30). He also found that with ‘‘proper coordination 
between shippers the delay should not exceed five hours 
and would not unduly interfere with Flota’s schedule,’’ 
but this finding was based on an entirely new Flota fleet, 
none of which was in service in May 1957 (JA 5, 22, 31; 
see also the more detailed discussion in Flota’s opening 
brief in Case No. 18230, Point III-C).% Again, Flota 
could not have misled the Court. 

The Court further found that: 


‘‘Flota clearly indicated at the first hearing that it 
would obey any order rendered by the Board. Flota 
upon the issuance of the Board’s order complied with 
it. Thus, a prompt declaratory order would have 
served a primary purpose envisaged for it under the 
Administrative Procedure Act—to assist a party in 
governing its conduct without rendering itself liable 


12The Court also referred to “later evidence’? which Flota urged that 
showed that the Board was mistaken in its conclusion as to the practicability 
of multiple loadings (see Flota’s opening brief in Case No. 18230, Point 
III-C-5). Tho Commission’s report (SSJA 404-5) specifically acknoweldged the 
facts with respect thereto, to the extent contained in the existing record. 
However it refused Flota’s request to take further evidence (SSJA 362-68). 
The Commission (Flota believes erroneously) drew a different conclusion from 
those facts than that urged by Flota, but it did not dispute the facts and 
there is positively nothing from which it can be found that Flota misled the 
Court. 
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to suit. See Administrative Procedure Act §5(d), 5 
U.S.C. §1004(d) (1958).”’ 


There is no question but that Flota indicated that it would 
obey any order rendered by the Board and that it in fact 
obeyed the Board’s order (see JA 28, 164-65, 167-68). Nor 
could Flota have misled the Court as to the primary pur- 
pose envisaged for the declaratory order provisions of 
the Administrative Act. 

The Court further found that ‘‘Flota also complained, 
with some justification, of the two-year delay of the Board 
in rendering a declaratory order’’ and that ‘‘The result 
here is that the Board is making Flota pay reparations 
for the period of the Board’s delay.’’ The facts as to the 
delays after the filing of Flota’s petition for a declaratory 
order, resulting from the Board’s failure for six months 
to commence initial processing; its consolidation with 
Consolo’s reparations complaint, over Flota’s objections ; 
Consolo’s opposition to severance of the reparations issue; 
and the Examiner’s refusal to order severance until a 


year after Flota’s petition had been filed; and other per- 
tinent facts, were in the record before the Court and were 
discussed at length in briefs and argument. The Court 
could not have been misled.** 

The Court also found that: 


«<. . . Flota already had signed [p. 18] an exclusive 
contract with Panama Ecuador covering what may 
well have seemed to be, in the light of the Board’s de- 
cision in the Banana Distributors cases, 5 F.M.B. 278 
(1957), and 5 F.M.B. 615 (1959), a reasonable period 
of time. By granting space to Consolo and other ship- 
pers when first requested, Flota might have opened 
itself to possible liability for breach of the contract 
with Panama Ecuador, at least in the absence of a 
declaratory order from the Board.’’ 


The Flota-Panama Ecuador contract was in the record 
before the Court and Flota’s liability for breach thereof 


13 The Commission’s report on remand is not factually accurate upon this 
subject. See Flota’s opening brief in Case No, 18230, pages 38-43. 
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is a matter of contract law as to which Flota could not 
possibly have misled the Court."* 

The Court also referred to ‘‘Consolo’s apparent failure 
to utilize all of the space available to him on Grace Line 
vessels.’’? These facts are based upon Consolo’s own ex- 
hibits. See Flota’s opening brief in Case No. 18230, pages 
44-45 (paragraphs Nos. 6 and 7). On remand the Com- 
mission recognized that failure, though it did not appre- 
ciate the full extent thereof and disagreed with Flota’s 
contention as to the consequence. Again there is no pos- 
sible way Flota could have misled the Court. 

Finally, the Court stated, referring specifically to the 
factual differences between Flota’s and Grace Line’s sit- 
uation, that: 

‘*While this would not necessarily justify Flota’s con- 
duct, it might well lead to the conclusion that Flota 
in good faith believed that the Grace Line case was 
distinguishable.”’ 


The Commission report on remand has challenged Flota’s 
good faith in entering into what the Commission inaccu- 
rately termed the ‘‘renewal’’ contract with Panama Ecua- 
dor on May 22, 1957. Flota has shown in its opening brief 
in No. 18230 that there is an absence of any basis for 
question as to its good faith during this period. The Com- 
mission has completely overlooked Flota’s obligation to 
Panama Ecuador under the option clause of the 1955 con- 
tract; has seriously misunderstood or misstated the fac- 
tual situation confronting Flota in May 1957, and the 
holdings and purport of the 1953 and April 30, 1957, Grace 
Line reports; and has disregarded the fact that the Court 
has already held that Flota incurred no liabiilty to Con- 
solo prior to August 23, 1957. Flota also shows in that 
brief that the Commission’s report was prepared to the 
last detail by the Commission attorneys who had acted as 


24 See Complainant’s Reply to Petition of Respondent Grancolombiana for 
Extension of Time to Answer Complaint, filed December 4, 1957, Consolo’s 
attorney there stating ‘‘We do not know whether Grancolombiana will be 
liable to its present shipper for breach of contract if it awards space to Con- 
solo’? (SSJA 302). 
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advocates against Flota in prior proceedings in this liti- 
gation, and cannot in any event be regarded as the product 
of fair and objective reconsideration. Again there is no 
basis for any conclusion that Flota earlier ‘misled’’ the 
Court. 

Consolo’s contention is therefore utterly without merit. 
It is an unworthy tactic, the making of which, and the 
nature of which, can only reflect adversely upon his claim. 


II. Consolo’s Contention That He Is An Innocent Shipper “De- 
liberately” and “Flagrantly” Wronged By Flota, and Barred 
From Recovery of Just Compensation By “Interminable” 

By Flota, Ignores the Unconscionable Nature of 
His Reparations Claim and Is For Other Reasons Fallacious 

In support of his attempts to increase the Commission’s 
reparations award, Consolo proclaims that Flota ‘‘delib- 
erately”’ and ‘‘flagrantly”’ violated the Shipping Act and 
injured him and that by refusing peaceably to succumb 
to his reparations claim Flota has ‘‘stultified’’ the ‘‘de- 
clared and evident purpose of the Shipping Act ...in 
all but interminable litigation.’? He further denies the 
existence of any equity in Flota’s favor—and, of course, 
makes no mention anywhere in his brief, of the Court’s 
finding that there was substantial evidence in support of 
Flota’s contention. 

In its opening brief in Case No. 18230, particularly in 
Points II and III, Flota has discussed the circumstances 
giving rise to this controversy, and, if they logically may 
be separated, both the equities weighing in its favor, and 
those weighing against Consolo. We there show, inter alia, 
that there is not a scrap of evidence that denial of space 
to Consolo during the reparations period deprived him 
of any established custom or jeopardized any existing busi- 
ness or otherwise caused an out-of-pocket loss of even a 
single penny. 

It should be emphasized that Consolo is not here seek- 
ing reefer space on Flota’s vessels. Consolo became a ship- 
per on Flota’s vessels almost five years ago, in Septem- 
ber 1959, under a two year contract, pursuant to the 
Board’s decision in July 1959; and voluntarily relinquished 
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space during the 1961-1963 contract appeal (SSJA 531). 
What Consolo is now seeking, and there is considerable 
reason to believe has been a paramount objective from 
the moment this litigation began, and certainly his only 
objective for the last five years, is an award of money 
damages. 

It is not without significance that of the numerous ship- 
pers who requested space of Flota during the period prior 
to the Board’s 1959 decision, none except Consolo and 
Banana Distributors** even claimed reparations. Only 
Consolo persists in his claim. Considering that Consolo 
never lost and Flota never gained a penny as a result of 
the actions in question, any award, much less an increased 
award, would be a windfall to him as well as an injustice 
to Flota. 

Closer scrutiny of Consolo’s reparations claims pro- 
vides a further answer to his contention that Flota ‘‘de- 
liberately’’ violated the Act to his injury, and then has 
‘‘stultified’’? his recovery by ‘‘interminable litigation.’’ 


Thus: 


1. Consolo had an opportunity to obtain space on Flota’s 
vessels in 1955 but rejected it (JA 93-96, 135-36). He had 
a further opportunity to obtain space when Flota adver- 
tised for interested shippers prior to the Panama Kcua- 
dor contract in mid-1955, but made no response (JA 138- 
39, 173). He knew of the contract with Panama Ecuador 
in 1955 but did not complain thereof to either Flota or 
the Board (SJA 158-59). He bid for space in March 1957, 
but only for an exclusive contract. This Court has already 
held that ‘‘This is exactly the kind of exclusive contract 
which Consolo now claims was illegal and damaging to 
him,’’ and that Flota’s rejection thereof gave rise to no 
liability to him (302 F. 2d at p. 895). 


2. When Flota formally notified Consolo in June 1957, 
that his bid had not been accepted, he made no response 


15 Banana Distributors withdrew its claim for reparations after the Court’s 
1962 opinion. 
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for over two months (JA 207). Only after the Board’s 
order of August 20, 1957, requiring Grace Line to cancel 
its unlawful contract with Consolo, did he then on August 
23, 1957, for the first time, request an allotment of space 
on Flota’s vessels (JA 207-08). Even then he made no 
offer and undertook no commitment; his letter cost him 
only postage, and if Flota had thereafter made an offer 
to Consolo he would have been wholly free to reject it— 
just as he had done in 1955 (and later did in 1961). 


3. Flota sought on October 1, 1957, by informal con- 
sultation with the Board staff, and again by formal peti- 
tion of October 30, 1957, to obtain a ruling from the Board 
as to the validity of its contract with Panana Eeuador (JA 
37-41, 140-42, 158-59, 163-65, 167-68; SJA 140-41). Instead 
of joining with Flota to secure an early determination 
thereof, Consolo on November 15, 1957, filed a formal com- 
plaint, which for the first time charged that Flota had 
been violating the law since 1955, and sprang a demand 
for past reparations of $600,000, from November 1955 (as 
far back as the statute of limitations would allow), to 
November 15, 1957, plus continuing reparations there- 
after (JA 41-45). 


4. Every officer or body which has ever considered this 
case—the Examiner, Board, Court and Commission have 
held that his reparations claim was groundless, for the 
period prior to August 23, 1957 (SJA 18, 38; 302 F. 2d at p. 
895). Of the $600,000 Consolo claimed for the period prior 
to November 15, 1957, all but approximately $20,000, for 
the period August 23, 1957-November 15, 1957, has already 
been disallowed. The remainder of the Commission’s 
award of $106,001 is for the period after November 15, 
1957, during the time the Board took to act upon Flota’s 
petition for a declaratory order. Compare JA 45, SJA 
203-4, 211-12; SSJA 449-50. The disallowance of 97% of 
Consolo’s original claim of $600,000, without more, proves 
that the claim was grossly exorbitant if not unconscionable. 
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Further, though attacking the exclusivity of Panama 
Ecuador’s contract with Flota, Consolo’s own complaint 
asked for all of the space on Flota’s vessels.”* 


5. Moreover the later developed evidence proved that 
a number of allegations in Consolo’s complaint were in- 
correct. 

The critical allegation that Flota had contracted its 
space to Panama Ecuador ‘‘after Complainant had sub- 
mitted such demands’’ for a fair and reasonable alloca- 
tion (JA 43) was false. As the Board and Court have 
already held, the earliest such demand was August 23, ~ 
1957, after Flota had contracted with Panama Ecuador. 

Also while he had a contract to ship bananas on Grace 
Line vessels, his allegation that ‘‘at all times during the 
period of two years preceding the date of this complaint’’ 
he had been ‘‘continuously engaged in purchasing bananas 
from growers in Ecuador ... and in selling such bananas 
in the United States’? (JA 43) was incorrect. The im- 
portation and sale of bananas under his Grace contract 
was actually conducted by a corporation (Dover Banana 
Company) controlled by other persons, and in which he 
had a minority stockholding interest. Those bananas were 
in turn purchased not by Consolo but by other Ecua- 
dorian and Panamanian corporations in which he had 
varying interests (SJA 54-61). 

The allegation that ‘‘on various occasions between 1955 
and the date of this complaint,’’ he had demanded reefer 
space from Flota (JA 43) likewise was unproven for the 
period prior to August 23, 1957, except for the occasion in 
1955 when he rejected Flota’s space and his March 1957 
bid for an exclusive contract. 

His allegation that he ‘‘has lost profits incident thereto 
during two years prior to the date of this complaint, in 
the sum of $600,000’? was unproven, and to the extent it 


16 The complaint alleged Flota’s reefer capacity at an average of approxi- 
mately 50,000 cubic feet per week (JA 43) and concluded with a request for 
an allotment ‘‘averaging 50,000 cubic feet per week, or such portion thereof 
ag the Board may find to constitute Complainant’s fair share ...’’ (JA 45). 
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implied they were profits from existing business, was also 
false.*” 

Consolo was experienced in litigation before the Fed- 
eral Maritime Board, having been the complainant in Con- 
solo v. Grace Line, 4 F.M.B. 93 (1953), and an intervener 
in Banana Distributors Inc. v. Grace Line Inc. There can 
be no doubt but that his reparations claim against Flota 
was a fishing expedition, deliberately designed to set up 
Flota for the largest possible recovery—a fact inconsistent 
with his present pose of wronged innocence. 

After Consolo filed his complaint, he opposed Flota’s 
efforts to obtain prior consideration of its petition for 
declaratory order (JA 49-51; SSJA 301-2)—and was suc- 
cessful in that opposition (JA 51-52). See also JA 59-65, 
with Consolo’s attorneys taking the position that ‘‘a com- 
plainant’s statutory remedy under Section 22 of the Ship- 
ping Act cannot be subordinated to a respondent’s desire 
to procure declaratory relief on the same subject” (JA 
59). Six months later the Board finally took the initial 
step of assigning a docket number to Flota’s petition, on 
May 1, 1958, and then, despite Flota’s previously ex- 
pressed opposition (JA 49-51, 60), consolidated that peti- 
tion with Consolo’s reparations complaint (JA 63). 

At the consolidated prehearing conference on May 7, 
1958 (JA 65), Consolo opposed severance and deferral of 
the reparations issues (SSJ.A 455-58). 


17 The fact is he had no bananas to transport on Flota’s vessels and had 
no contract commitment to buy or sell bananas. The alleged ‘‘lost profits’’ 
of $600,000 were his claimed estimate of the profits he might have made if 
he had had space on Flota’s vessels and (contrary to his past and then cur- 
rent practice) had personally used the space rather than turning it over to 
the corporate complex referred to above. 


18 It is no coincidence that at that time the banana market was extremely 
poor. About the same time Consolo joined other banana importers on Grace 
Line vessels with a proposal to Grace Line having the objective of reducing 
banana imports into the United States (SJA 62-67, 159-61, 166-67, 172-73, 
178-79). 

There is corroborated and unrebutted testimony that Consolo rejected a 
Panama Ecuador offer to trade its 13,500 stem capacity on Flota’s vesselg 
to Consolo for the latter’s substantially smaller capacity on Grace Line, with 
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At a second prehearing conference in September 1958 
(dealing with reparations), Consolo again refused to agree 
to severance and deferral of the reparations issues 
(SSJA 460-61). 

At the hearing in November 1958, he insisted on pre- 
senting his reparations case prior to Flota’s evidence in 
support of its petition for declaratory order (JA 71). 
Only two weeks later, after he had presented virtually 
his entire reparations case, and in a booming banana 
market, did he belatedly reverse himself and join in a 
motion by Banana Distributors for severance of the rep- 
arations issue (JA 108-111). 

Even thereafter, in January 1959, Consolo still asserted 
in his brief of January 14, 1959, page 3 (SSJA 312), that 
he was entitled to $600,000 in reparations for the period 
prior to November 15, 1957.” 

There simply can be no question but that ( 1) the origi- 
nal reparations claim was grossly inflated, if not un- 
conscionable, (2) Consolo nevertheless continued to in- 
sist on the full inflated amount thereof, throughout the 
reparations period, and (3) the very filing of his exorbi- 
tant claim and his repeated refusal to consent to the sev- 
erance and deferral thereof, substantially delayed the 
Board’s ultimate decision on Flota’s petition, and thereby 
increased the reparations period and the ultimate award. 

Nor can Flota fairly be accused of prolonging the liti- 
gation thereafter or of unjustified resistance to the repara- 
tions claim. When the Board in July 1959 held that Flota 
should open its space to all qualified shippers, Flota 
promptly complied. Consolo commenced shipping on 
Flota’s vessels in September 1959 under a two year con- 


eee ee 
the statement that he was ‘‘not interested in shipping’’ on Flota (SJA 162- 
63, 168, 173). There is further unrebutted testimony that he later stated 
that he was ‘‘interested in getting money out of the damages’’ from Flota 
(SJA 168-69, 173). 


19 He later admitted this claim was exorbitant by scaling it down (for 
the pre-November 15, 1957 period) to slightly over $300,000 (SJA 212)— 
which amount was still grossly inflated. 
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tract. While Flota appealed the Board’s July 1959 action 
to this Court (Case No. 15330) it did not attack the pro- 
spective operation of the Board’s order (once again show- 
ing the good faith of Flota’s representation to the Board 
that it would comply with the Board’s order). Flota at- 
tacked the Board’s 1959 action only so far as it might serve 
as a basis for Consolo’s (and by that time also Banana 
Distributor’s) reparations claims. 

Flota opposed the reparations claim before the Exam- 
iner and the Board. When the Board in 1961, issued a 
reparations award against Flota, Flota again appealed 
(Case No. 16369). But so too did Consolo, seeking fur- 
ther reparations (Case No. 16366). The Court sustained 
Flota’s appeal to the extent of its order of remand (and 
did not rule on a number of other issues), and rejected 
Consolo’s appeal. 

The Commission’s action on remand again confirmed 
that there was substantial merit in Flota’s resistance to 
Consolo’s claim—by reducing the former Board award 
by an additional $37,000. 

Finally, while Flota again appealed to this Court (Case 
No. 18230), so too did Consolo, again seeking further 
reparations in the instant Case No. 18235. 

In summary, Flota has not prolonged the litigation or 
“stultified”’ the purpose of the Shipping Act. Even if Con- 
solo’s original reparations claim had some merit, which 
Flota denies, it is obvious that it was grossly exorbitant 
by any conceivable test. Flota had every right to defend 
itself against that claim. The Examiner, Board, Court and 
Commission have all recognized that Consolo’s claim was 
groundless for the period prior to August 23, 1957, and 
greatly inflated even for the subsequent period. At every 
step at which Flota has appealed to defend itself, always 
with at least partial success, Consolo has availed himself 
of every procedural device to seek reinstatement of some 
portion of his exorbitant claim, always with no success. If 
this litigation has been unduly prolonged and complicated, 
it is perfectly plain that it was commenced, prolonged, and 
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complicated by Consolo” and that no opprobrium can 
be attached to Flota’s attempts to defend itself against 
his exorbitant claim. 


IIL Consolo’s Allegations As To the Commission's Errors In 
Calculating Reparations Are Unfounded 

A. Measure of damages—issues in Case No. 18230 which 
must first be decided. Consolo claimed (SJA 75-76) and 
the Board and Commission applied a ‘‘measure of dam- 
ages’’ based on ‘‘refusal to carry’? cases (SJA 29), ze., 
actions involving breach of the common law obligation of 
a common carrier ‘‘to transport goods duly tendered for 
carriage,’’? or a statutory codification thereof." It is 
Flota’s contention, set forth in Point V of its opening brief 
in No. 18230 that inasmuch as Consolo’s claim is based 
on statutory violations of unjust discrimination and un- 
due prejudice, rather than ‘‘refusal to carry,’’ the Com- 
mission’s measure of damages is not lawfully permissible, 
and a different measure is required. Interstate Com. Com- 
mission v. United States, 289 U.S. 385, 389-90 (1933). 

It is also Flota’s contention in Case No. 18230 (Point 
V) that if the Commission’s measure is lawfully permis- 
sible, it is nevertheless inequitable, and for this further 
reason should not be applied here. In this connection, the 
Court has already found that ‘‘in light of the Board’s 
decision and the damages it imposed’’ the Board failed 
to give adequate consideration to the issue of whether it 
was equitable to require reparations, and has directed con- 
sideration of ‘‘whether, under all the circumstances, it is 
equitable to force Flota to pay reparations, or at least 


20To complicate the litigation even further, in early 1962, while the earlier 
phase of this proceeding was under submission to this Court, Consolo mcved 
the United States District Court for Maryland for an attachment of Flota’s 
vessels calling at Baltimore. Philip B. Consolo v. Flota Mercante Grancolom- 
bia, 8.A., Civil Action No. 13665 (D. Md.). His complaint in that case may 
have been required to avoid a bar of limitations. However his move for 
attachment of Flota’s vessels, prior to this Court’s decision, was precipitous 
and harassing. (This Court’s April 1962 remand rendered the Maryland suit 
and the motion for attachment moot.) 


21 E.g., New Mexico ex rel. McLean & Co. v. Denver BR, G. R, Co., 203 U.S. 
38 (1906). 
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inequitable to force it to pay those reparations calculated 
under the relatively harsh measure of damages utilized by 
the Board”? (SSJA 361-62) (emphasis added). Despite this 
evidence of the Court’s strong doubts as to the equity of 
the Board’s award and measure of damages, the Com- 
mission adopted the same basic measure, employing only 
slightly different cost data in two factors in that measure. 

Only if the foregoing two issues (and the earlier issues 
discussed in Flota’s brief in No. 18230) are resolved 
against Flota, will it be necessary for the Court to con- 
sider Consolo’s contentions as to the cost data employed 
by the Commission, next discussed. 

B. Freight costs. The actual measure of damages em- 
ployed by the Commission was the difference between the 
value at the point of tender of the bananas which could 
have been carried in Flota’s reefer space, and their value 
at the proposed destination, less the cost of carriage, the 
resulting figure then multiplied by the share of Flota’s 
reefer space which Consolo was allegedly wrongfully de- 
nied. The matter of banana costs and sales prices is not 
pertinent to Consolo’s contentions here.” The rulings of 
the Board and the Commission as to the other factors in 
the reparations formula are as follows: 


Commission 
Factor Board Action Action 


A. Share of Flota’s That portion of Flota’s SAME AS BOARD 
space to which Consolo space which Consolo was al- 
was allegedly entitled located in actual practice, 

on common carrier basis, be- 

ginning in September 1959 

(affirmed by this Court) 


B. Freight charges Charges to Panama Ecua- Charges to Consolo in 
dor under its exclusive (and actual practice under 
later held unlawful) contract common carrier con- 

tract beginning Sep- 
tember 1959 23 


22 There is an issue in Case No. 18230 as to the costs of bananas in Ecua- 
dor. See Point VII-A in Flota’s opening brief in Case No. 18230. 

23In Point VII-B of Flota’s opening brief in No. 18230 we show that 
the Commission overlooked one aspect of these charges, though Flota fully 
supports the Commission’s underlying reasoning. 
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Commission 
Factor Board Action Action 


C. Stevedoring costs 
1. August 23, 1957 1. Panama Ecuador costs 1. SAME AS 
to September on Flota vessels (Eeua- BOARD 
25, 1958 dor to Philadelphia) 
same period 


2. September 25, . Same as for August 23, 2. Consolo costs on 
1958 to July 1957 to September 25, Flota vessels 
12, 1959 1958 period (Ecuador to Bal- 
timore) in actual 
practice after Sep- 
tember 1959 


Consolo’s first contention is that the Commission em- 
ployed an improper ‘‘yardstick”’ in ascertaining the freight 
charges which Consolo would have been required to pay if 
Flota had carried bananas for him and the public gener- 
ally under common carrier terms, during the reparations 
period. This issue raised by Consolo involves approxi- 
mately $27,000. But, as may readily be seen from the fore- 
going table, the yardstick employed by the Commission 
was the ‘‘actual practice over a period of time’’ when Con- 
solo and others first obtained space on Flota’s vessels un- 
der common carrier terms, in 1959, which was precisely 
the yardstick approved by the Court in 1962 under an- 
other aspect of the Commission’s reparations formula, 
namely, the space allocation factor. 

The issue Consolo now raises is exactly parallel] to that 
before the Board in 1961 and this Court in 1962, relating 
to the amount of space to which Consolo was allegedly 
entitled. The Examiner had recommended a one-third 
allocation of space to Consolo, in the belief that as of 
August 23, 1957 there were only three potential shippers 
on Flota’s vessels other than Panama Ecuador (SJA 18- 
19). Flota urged to the Board that inasmuch as it had 
received some twenty-nine requests for space during the 
reparations period (some apparently from lawyers repre- 
senting clients who also were counted in the twenty-nine), 
and since the Board’s own Examiner had found that, in 
addition to Panama Ecuador, at least seven others had 
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requested space by November 1957 (SJA 18-19), Consolo 
was entitled at most to only a small allocation. Flota fur- 
ther contended he was not entitled in any event to an allo- 
cation in excess of 18.46%, the allocation to Consolo in 
actual practice when space was first opened on common 
carrier terms (SJA 23, 31). 

The Board gave Consolo an allocation of 18.46%, hold- 
ing that: 


‘<When space was finally allocated five shippers ac- 
tually qualified and measured by Flota’s technical ad- 
viser showed that in actual practice over a period of 
time there had been an allotment to, and use by, 
Consolo of 18.46% of the cubic capacity of Flota’s 
ships on the U.S. Atlantic run. This actual experience 
appears to be a just and reasonable guide of what 
Consolo was entitled to for the purpose of measuring 
his past damages and i ts adopted. Respondent’s ex- 
ception on this point is valid” (SJA 36-37) (emphasis 
supplied). 


On appeal by both Consolo and Flota this Court sustained 
the Board’s action and rationale, holding: 


“The Board’s selection of 18.46% was based on an 
allotment to and use by Consolo of that percentage 
of the cubic capacity of Flota’s ships on the United 
States Atlantic run in actual practice. Perhaps the 
Board might have chosen a better yardstick. Perhaps 
not. We are surely unable, however, to say that the 
Board’s choice was arbitrary or unreasonable. We 
Sram find no merit in Consolo’s petition in No. 
16366.”’ 


On remand, the Commission similarly relied for the 
freight charge factor in its formula upon Consolo’s actual 
experience when Flota’s reefer space was first opened to 
the public generally on an allocation basis. It stated: 


“There are other factors and charges which were 
taken into account in determining the Board’s award 
which we have reexamined and we agree that certain 
adjustments should be made as urged by Flota. In 
light of the evidence presented, the freight rate of $34 
per ton of bananas charged by Flota to Consolo in 
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1959, when Consolo was one of several shippers via 
Flota, appears to be a fairer figure for computing the 
reparations than the rate of [$30.23] per ton Flota 
had charged its exclusive shipper (Panama Heuador) 
for all of the banana space during the reparation 
period. The Board used the [$30.23] rate in its com- 
putation.* We think Flota would not have continued 
this rate when faced with the situation of accommo- 
dating multiple shippers because operational costs 
increase when more than one shipper uses the avail- 
able space. It seems to us the rate of $34 per ton 
actually charged by Flota when allocating space to 
several shippers, is more representative of the figure 
it would have charged had it allocated space to more 
than one shipper during the reparation period. It may 
be noted, also, that during the reparation period Con- 
solo was one of several banana shippers using Grace’s 
vessels and Grace charged him $36 per ton.” 


* [Commission’s footnote omitted.] 


We submit that the Commission’s reliance upon ‘‘the 
actual practice over a period of time,’’ as its yardstick for 
the freight rate factor,“ was consistent with and con- 
trolled by the Court’s earlier ruling. 

Independently of the Court’s earlier ruling, the Com- 
mission’s yardstick was eminently reasonable. The whole 
basis of Consolo’s reparations claim is that from August 
23, 1957, he sought and was entitled to, not an exclusive 
contract, but a reasonable allocation of space on common 
carrier terms. Accordingly, it was entirely reasonable 
for the Commission to have employed, as the freight 
charges factor in its formula, Flota’s actual charges to 
him in 1959 when Flota’s space was first opened on com- 
mon carrier terms. This was still $2.00 a ton less than 
Grace Line’s basic common carrier rate, as the Commis- 
sion noted. As the Court said in its earlier opinion ‘“We 
are surely unable . . . to say that the Board’s choice was 
arbitrary or unreasonable’’ (302 F. 2d at p. 895). 


24 Flota points out in the opening brief in No. 18230, pages 53-54, that the 
Commission overlooked one aspect of the rate, namely the minimum guarantee 
provisions of that rate. 
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Consolo claims that Flota’s contention that the Com- 
mission should employ the rate actually charged by Flota 
when its space was first opened on common carrier terms, 
rather than the charges under the exclusive Panama Keua- 
dor contract, is a ‘“‘new and imaginary”’ defense. It can 
hardly be ‘‘imaginary’’ in view of the Court’s and Com- 
mission’s rulings. Nor could we see anything wrong in 
the Commission adopting an otherwise reasonable stand- 
ard, even if never previously urged by Flota, especially 
in view of the Court’s ruling and its remand of the case 
to the Commission to consider “‘all the circumstances,” 
including the ‘‘relatively harsh measure of damages util- 
ized by the Board,’’ and ‘‘for further proceedings not in- 
consistent with this opinion.’’ Further, Flota never con- 
ceded the propriety of employing the freight charges 
under the exclusive Panama Ecuador contract in the rep- 
arations formula.” 

Finally, Consolo has neglected to inform the Court that 
following the Court’s order of remand Flota petitioned the 
Commission to reopen the proceeding, with specific refer- 
ence to the freight charges to be employed in the Commis- 
sion’s award if it reinstated any portion of the vacated 
award; and the Commission granted Flota’s petition to 
reopen except insofar as it sought leave to adduce addi- 
tional evidence (SSJA 362-68). 

Consolo’s implication that the figure relied upon by the 
Commission is not in the record is misleading. Contracts 
containing Flota’s 1959 rate were tendered by Flota as 
evidence during the hearing. As they were already in the 


25 Flota, objected to the admission of Consolo ’g entire reparations exhibits 
(Exhibits 41-44 and 107-114). (SSJA 511-12). Flota also repeatedly requested 
access to financial records of both Consolo and the Consolo-related companies 
which actually used Consolo’s Grace Line space, to ascertain, inter alia, their 
actual expenses and profits, which requests the Examiner repeatedly, and 
Flota believes erroneously, denied (SJA 87-89, 100-101). In Flota’s reply 
brief dated July 21, 1960, pp. 5-8, Flota expressly questioned the propriety of 
relying on the exclusive Panama Ecuador freight rate in any calculation of 
reparations as contrasted with the higher Grace Line rate (on a common 
carrier basis) (SSJA 326-27). In Flota’s brief to this Court in Case No. 
16369 it further objected to reliance on the Panama Ecuador charges (SSJA 
349; ef. 396-97). At every step it has objected to the entire underlying 
measure of damages. 
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Board’s files (one of the contracts was actually signed by 
Consolo), Consolo stipulated and the Examiner ruled that 
reference might be made to them. (SJA 114-15). Perti- 
nent portions thereof are printed in the Supplemental 
Joint Appendix (SJA 116). 

Consolo argues that the Commission ‘“‘bought’? Flota’s 
freight rate argument because it was ‘‘under imagined 
pressure to reduce damages,’’ from this Court’s 1962 opin- 
ion. That the Court’s opinion very clearly evidenced its 
concern that the former award was inequitable, is quite 
true. That the Commission ‘‘bought’’ Flota’s freight rate 
argument only because it felt under ‘‘pressure’’ from the 
Court is unsupported by anything but Consolo’s specula- 
tion, and is insupportable. If the Commission acted so 
arbitrarily in this regard there is just as much reason to 
believe it acted with equal arbitrariness in all its other 
rulings, including those favorable to Consolo. 

Consolo’s contention that under the Commission’s theory 
“Flota could have escaped all liability for reparation simp- 
ly by raising its post-reparation rate to, say, double the 
rate’? under the exclusive Panama Ecuador contract, is 
nonsense. The actual difference in the rates (see Com- 
mission’s errata sheet served October 9, 1963) was barely 
10%, and still considerably less than the Grace rate which 
already had been in effect almost two years. Consolo and 
others signed the contract without protest as to the rate. 
If it had been discriminatorily high, the Board had full 
power to order correction. 

Consolo’s contention that the freight charges factor 
should have been the same as that under the exclusive con- 
tract with Panama Ecuador, is also contrary to the decision 
in Pennsylvania R. Co. v. W. F. Jacoby & Co., 242 U.S. 89, 
96-99 (1916). Speaking of the pro rata share of rail cars 
to which plaintiffs were entitled, the Court there indicated 
that recovery should be based upon ‘‘. . . the damages sus- 
tained by reason of the illegal discrimination practiced 
against the plaintiffs,”’ and mot ‘‘upon the basis that they 
were entitled to receive cars equal in ratio to those illegally 
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and preferentially given to certain favored companies 
named in the tables.’”? The Court stated that: 


“The effect of the enforcement of [the latter] rule 
would be not to give the shipper the damages which he 
actually suffered, but would base the recovery upon a 
rule which is condemned as to others, because of its 
discrimination in their favor—a result manifestly not 
intended by the act of Congress.’’* 


C. Stevedoring costs. Consolo further complains of the 
Commission’s use in its reparations calculation of a 45.1 
cents per stem stevedoring charge for the latter portion 
of the reparations period from September 25, 1958, to 
July 12, 1959. But all the Commission did was to correct 
a manifest error of oversight by the Board in its 1961 
award. 

Consolo placed in the record before the agency, the fol- 
lowing three figures as to stevedoring costs (all per stem, 
on an average basis of 75 Ibs. per stem) : 


48.8 cents—the actual stevedoring charges paid by Con- 
solo-related companies during the reparations period, 
in connection with the transportation of bananas from 
Ecuador to New York under Consolo’s allocated space 
contract with Grace Line. 


35.15 cents—the charges paid by Panama Ecuador for 
stevedoring a full cargo of bananas, during the pre- 
September 1958 portion of the reparations period, in 
connection with the transportation of bananas from 
Ecuador to Philadelphia on Flota vessels. 


45.1 cents—the charges actually paid by Consolo when 
he obtained an allocation of Flota’s space in Septem- 
ber 1959, from Ecuador to Baltimore. 


In his earliest exhibits purporting to caleulate repara- 
tions, Consolo presented alternative calculations based on 
the 35 cent and 48.8 cent figures (¢.g., SJA 201-204). There- 


26 Cf. Pennsylvania R. Co. v. Weber, 257 U.S, 85, 91 (1921); Pennsylvania 
B. Co. v. Minds, 250 U.S. 368, 372 (1919). 
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after, he calculated Panama Ecuador’s stevedoring costs 
on its Ecuador to Philadelphia movement at 35.15 cents 
per stem for the period prior to September 1958; Consolo 
thereupon abandoned reliance on the 48.8 figure. Subse- 
quently, in the 1960 hearings Consolo’s accountant witness 
testified that Consolo’s actual stevedoring costs, incurred 
in connection with his shipments from Ecuador to Balti- 
more under his Flota contract beginning in September 
1959, was 45.1 cents per stem (SJA 90). From that time 
on, in his final reparations calculations, Exhibits 112 and 
113 (SJA 211-12), and in his briefs and exceptions, he 
claimed reparations calculated at 35.15 cents per stem to 
September 25, 1958, and 45.1 cents per stem for the period 
thereafter which are exactly the same figures employed 
by the Commission on remand. 

Thus, in his opening brief dated July 8, 1960, page 42, 
Consolo referred to Exhibit 113 (SJA 212) as ‘‘the final 
summary of Consolo’s damages,’’ and concluded with a 
request for damages in the exact amount shown on Ex- 


hibit 113, reflecting the figure of 35.15 cents per stem prior 
to September 25, 1958 and 45.1 cents per stem thereafter. 
With specific reference to the latter period he stated in 
that brief (SJA 13): 


“‘Bxhibit 112 brings the information set forth on 
Exhibit 42 up to date through the end of the repara- 
tion period (1936). The only difference between the 
two exhibits is that Exhibit 112 contains only one 
column (Column 10) relating to stevedoring, whereas 
Exhibit 42 has two (Columns 10 and 11). In all other 
respects the computation of damages for each Flota 
sailing is the same on both Exhibits. On Exhibit 112 
stevedoring is set forth at $.451 per stem, based upon 
the average stevedoring cost per ton on the Flota ships 
during the period immediately subsequent to the repa- 
rations period (Ex. 110, 1938-39). The rate of $.451 
per stem for stevedoring is approximately 10 cents per 


27 The Court will note from the footnote to Exhibit 113 that for the period 
subsequent to September 25, 1958, Consolo states that stevedoring is calcu- 
lated ‘‘at 45.1 cents per stem.’? Exhibit 113 in turn is based upon, inter 
alia, Consolo’s Exhibit 112, Column 10 of which states <¢Total Steve. at 
$.451 per Stem’’ (SJA 211). 
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stem higher than the rate actually in effect for all sail- 
ings to September 20, 1958, and was used to avoid 
understating stevedoring costs during the last part of 
the reparation period’ (emphasis added). 


The Examiner rejected Consolo’s proffered stevedoring 
costs as to the first part of the reparations period, and in 
his calculations employed instead the figure of 48.8 cents. 
However, the Examiner accepted Consolo’s 45.1 cents per 
stem figure for the latter part of the reparations period. 
Consolo excepted to the Examiner’s action as to the first 
part of the reparations period but did not except to his 
action as to use of the 45.1 cent figure for the post-Septem- 
ber 1958 period. Consolo stated in his exceptions that the 
correction he requested was required only for the pre-Sep- 
tember 1958 voyages, and that ‘‘The profit on later voyages, 
as shown on Ex. 112, is based on a later figure for Balti- 
more stevedoring’’ (SJA 21). 

Thus at every stage of the proceeding, before the Board, 
in his final reparations exhibits, in his brief and in his 
Exceptions, he advanced and urged the Board and Exam- 
iner to adopt the 45.1 cents per stem figure for the latter 
part of the reparations period—which, we repeat, is the 
same figure which the Commission adopted on remand. 

Apparently confused by the intricacies of Consolo’s 
hypothetical calculations and obviously not fully under- 
standing Consolo’s exceptions,* the Board in its March 
1961 decision granted Consolo’s exception to the Exam- 
iner’s use of the 48.8 cent figure and employed instead the 
figure of 35.15 cents per stem, not only for the first part 
of the reparations period, as Consolo contended, but in- 
advertently, also for the second part. The result was an 
overstatement of the Board’s award by 9.95 cents per stem 
(a total of approximately $9,900) for the latter part of the 
reparations period—despite the fact that up to that time 


28 That the Board was confused is proved by its own statement (SJA 38) 
that ‘‘The examiner’s computation was also based upon the use of New 
York instead of Philadelphia stevedoring costs’’ (SJA 38). The Examiner’s 
computation employed the New York costs (48.8 cents) only for the first part 
of the reparations period. 
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Consolo had not even claimed this additional amount, and 
had admitted that the 45.1 cent figure was proper, as op- 
posed to the 35.1 cent figure. 

Flota pointed out this error to the Court in the earlier 
proceeding. Because of the remand the Court did not 
reach the issue. We again pointed it out to the Commis- 
sion. However, never loath to fish in troubled waters, 
Consolo sought to capitalize on the Board’s error. The 
Commission properly rejected his belated shift in position, 
expressly found that the Board had ‘‘inadvertently erred,’’ 
and corrected the error by basing its calculation for the 
latter part of the reparations period on the 45.15 cent fig- 
ure. In view of the fact that this figure was based on 
evidence he submitted and adopted, and had urged the 
Examiner and the Board to follow, he cannot now be heard 
to complain of the Commission’s action accepting his con- 
tention. 

The only conceivable basis for any question as to the 
Commission’s action arises from the fact that while it 
properly corrected the Board’s error, the Commission it- 
self inadvertently misdescribed the origin of the 45.15 
cent figure. It was not ‘‘an increase in stevedoring costs 
instituted on September 25, 1958, in Philadelphia,’”’ as the 
Commission described it. (SSJA 410). It was, however, 
an increase in stevedoring costs instituted after Septem- 
ber 25, 1958, namely those changes Consolo actually paid 
in Baltimore when he first obtained space on Flota’s vessels 
beginning in September 1959. Further, Consolo stated to 
the Board in his opening brief quoted above that he used 
the 45.1 cent figure ‘‘to avoid understating stevedoring 
costs during the last part of the reparation period.’’ His 
brief to this Court admits that in his reparations exhibits 
he ‘‘used those costs in computing reparations since Sep- 
tember, 1958,’’ that ‘‘there was no exact evidence of steve- 
doring costs at Philadelphia from September 1958 to Sep- 
tember 1959,’’ and that he used the 45.1 cent figure ‘‘to be 
scrupulously fair, and te avoid any hiatus in proof.” He 
further admits in his brief to this Court, that ‘‘the Board 
in its wisdom could, we suppose have chosen either of those 
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rates [45.1 cents or 35.15 cents] as the rate for stevedor- 
ing at Philadelphia” during the post-September 1958 
period. By his own statements he concedes that to employ 
a lower figure would be an ‘‘overstatement of costs’? and 
“‘ynfair,”’ and that the Commission as the Board’s successor 
did not abuse its diseretion in choosing the 45.1 cent figure. 
In view of these circumstances and Consolo’s own prior 
representations and admissions, the Commission’s inad- 
vertent misdescription of the origin of the 45.1 cent figure 
is insufficient basis on which to reinstate the former Board’s 
error of substance.” 


IV. Consolo’s Claim for Prejudgment Interest Has Already 
Been Rejected By the Court, and Is Without Merit 


A. From the date of each sailing. Consolo’s brief to this 
Court contends that the Commission erred in failing to 
award him prejudgment interest, from the date of each 
Flota sailing during the 1957-1959 reparations period to 
the date of the Commission’s award. But the Commis- 
sion’s action in this regard was precisely the same action 
taken by the Board in its 1961 decision and affirmed by the 
Court in 1962. 

Consolo made the same contention to the Board as he 
now makes, and the Board rejected his contention, stating 
that ‘‘it would be inequitable to award interest on an un- 
liquidated claim before it was due’? (SJA 33). He then 
appealed that ruling to this Court in Case No. 16366, and 
the Court again rejected it, in its 1962 opinion herein. The 
Court stated: 


29 Flota suggests in its brief in No. 18230 that the same yardstick should 
be applied to the factor of stevedoring costs as the Board, Court and Com- 
mission applied to other factors in the reparations formula—namely Con- 
solo’s actual experience over a period of time. If this is not to be Consolo’s 
actual costs during the reparations period (48.8 cents per stem), then it 
should be his actual experience immediately following the reparations period 
(45.1 cents per stem). But in no event is there justification for reversing 
the Commission and employing the 35.15 cent figure throughout the repara- 
tions period as Consolo now claims. 


30 The Commission’s reparations award also directed the payment of inter- 
est on any amount remaining unpaid within sixty days from the date thereof. 
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‘Tn No. 16,366, Consolo seeks additional reparations. 
He questions the Board’s denial of prejudgment inter- 
est. But the cases cited by Consolo, such as Louisville 
& N. R. Co. v. Sloss-Sheffield Steel & Iron Co., 269 U.S. 
217, 46 S.Ct. 73, 70 L.Ed. 242 (1925), only demonstrate 
that recovery of interest is not barred, not that the 
granting of interest is mandatory. We find that the 
Board did not abuse its discretion in denying interest. 
Cf. Dorsett v. Shore, 254 F.2d 373, 377 (4th Cir. 1957) ; 
Miller v. Robertson, 266 U.S. 248, 45 S.Ct. 73, 69 L.Ed. 
265 (1924); Board of County Com’rs of the County 
of Jackson v. United States, 308 U.S. 343, 60 S.Ct. 285, 
84 L.Ed. 313 (1939).’? 302 F.2d 887, 894-95 (1962). 


The Court was clearly correct and its ruling is the law of 
the case. 

If Consolo had believed the Court was in error, he had 
a remedy—to petition the Court for rehearing. He did not 
do so. Further, upon remand to the Commission, he did 
not at any time ask the Commission to award prejudgment 
interest from the date of each sailing during the repara- 
tions period;** and thus waived any conceivable claim 
thereto. For these reasons alone, his argument must be 
rejected. 

Recognizing that the Court has already decided he is not 
entitled to prejudgment interest, Consolo states, “lw. we 
would not raise the question again except for the fact that, 
less than a year later, a different panel of this Court held 
that the Maritime Commission did not have discretion to 
deny a shipper pre-judgment interest,” citing States Ma- 
rine Lines, Inc. v. Federal Maritime Commission, 114 App. 
D.C. 225, 313 F.2d 906 (1963), cert. den. 374 U.S. 831. 
Though he made no such argument to the Commission, he 
now contends that there is a “‘conflict in this circuit”’ 
between that case and the Court’s April 1962 ruling herein. 

But the Court in States Marine did not hold that the 
Commission has no discretion to deny prejudgment inter- 
est, and is not in conflict with the Flota decision. Even 
Consolo’s statement that the States Marine case was de- 


31 He did ask the Commission to award interest from the date of the former 
Board’s decision in 1961, discussed hereafter. 
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cided by a ‘‘different panel’’ is not wholly accurate. Chief 
Judge Miller was a member of both panels and obviously 
saw no conflict in the two cases. 

Moreover the two cases are clearly distinguishable in 
their holdings. In Flota, the Court held the Board had 
discretion to award or deny interest and had not abused its 
discretion by denying it. In States Marine, the Court held 
merely that the particular reason the agency there gave 
for denial of interest was contrary to the evidence of rec- 
ord. The Court stated in States Marine: 


“The Board justifies its failure to do so [award 
interest] here on the ground that Isbrandtsen did not 
prove the exact dates on which its claims for damages 
accrued. The evidence shows that all transactions, 
including payment of the freight charges, took place 
during the period August 3 to September 18, 1952. 
Isbrandtsen has waived interest accrued prior to the 
filing of its complaint, November 3, 1952. Interest 
should be granted from that date.’’ 


Nothing in the States Marine opinion suggests any altera- 


tion or conflict with the rule declared in Flota that recov- 
ery of interest is neither barred nor mandatory but a mat- 
ter of agency discretion. 

The two cases are also factually dissimilar and thus fur- 
ther distinguishable. The claimant in States Marine sought 
recovery of the difference between contract rates and the 
higher non-contract rates it had been unlawfully forced to 
pay to the carrier. The carrier thus had the use of such 
monies from the date of their unlawful exaction, and the 
Court awarded interest from those dates. The Court anal- 
ogized that claim to “‘overcharge claims.’’ ** The consider- 
ations supporting the award of prejudgment interest on 
overcharge claims are normally stronger (though still not 
mandatory) than on claims for unjust discrimination in 


82 The claim in States Marine was asserted under Section 17 of the Ship- 
ping Act, which specifically authorized adjustment of rates or charges ‘‘to 
the extent necessary to correct’? unjust discrimination between exporters and 
their foreign competitors. The instant claim is for violation of Sections 14 
(Fourth) and 16 (First). 
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providing service or facilities, as here. In the former sit- 
uation, money is actually paid and the carrier has the use 
of it from the time of payment until repayment. The 
amount of damages is liquidated from the moment of the 
violation. By contrast, in the service discrimination sit- 
uation, particularly in the instant case, no money passed 
from Consolo to Flota, unlawfully or otherwise. The car- 
rier has no funds to which it is not entitled, and the claim 
is wholly unliquidated. Even if there has been a technical 
violation of the law, in such a service discrimination case, 
both the fact of damage to a particular person and the 
extent and measure thereof are uncertain and difficult of 
ascertainment. The considerations supporting the award 
of prejudgment interest in the overcharge and similar sit- 
uations are wholly absent. 

That this is more than a theoretical distinction here is 
proved by the fact that no money has been paid out by Con- 
solo to anyone. He does not even claim unlawful exactions 
of money from him or any other out-of-pocket loss. And 
Flota has not had the use of any funds to which it is not 
entitled.* Clearly the overcharge or analogous situations 
are wholly dissimilar from the service discrimination sit- 
uation, so far as any claim to interest is concerned. 

But it should be emphasized that even in the overcharge 
cases interest is not mandatory. In Louisville & N. R. Co. 
v. Sloss-Sheffield S. & I. Co., 269 U.S. 217 (1925), which was 
an overcharge case and was cited in both Flota and States 
Marine, the Supreme Court merely refused to interfere 
with the exercise of discretion by Interstate Commerce 
Commission (and thereafter the district court in an en- 
forcement proceeding) to award interest. Cf. City of Dan- 
ville v. Chesapeake & O. Ry. Co., 34 F.Supp. 620, 635-36 
(W.D. Va. 1940), expressly declaring, as did this Court in 
Flota, that the Louisville case neither barred nor required 
the granting of interest. 


33 Nor did Flota otherwise ‘‘benefit’? from the actions later held to be 
violations of law. The expenses incurred by Flota in defending itself against 
Consolo’s exorbitant reparations claims can hardly be considered as a ‘‘bene- 
fit?’ to Flota. 
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From the lengthy citation of cases following his argu- 
ment of a conflict with States Marine, it would appear that 
Consolo is using the ‘‘conflict’? argument as an excuse to 
reargue the Court’s 1962 ruling. In any event most of the 
cases cited by Consolo involve overcharge (or undercharge) 
claims. None hold that award of prejudgment interest is 
mandatory even in such situations; and none requires the 
slightest alteration in this Court’s holding in the 1962 
decision herein. Louisville d N. R. Co., supra, and Arka- 
delphia Milling Co. v. St. Louis S.W.R. Co., 249 U.S. 134 
(1919), involved overcharge claims in which the Court mere- 
ly affirmed the agency or court award under review and did 
not hold interest was mandatory, or that there was no dis- 
cretion to withhold interest. Pennsylvania R. Co. v. Minds, 
250 U.S. 368 (1919), affirmed two lower courts affirmance of 
a district court jury award of interest. The Circuit Court 
of Appeals decision therein makes it clear that interest was 
“not a matter of right.” 244 Fed. 53, 60-61 (C.C.A. 3d 
1917).* In International Paper Co. v. Delaware & H. R. 
Corporation, 73 F.Supp. 30 (N.Y. 1938), an overcharge 
ease, liability for interest was uncontested. Consolo incor- 
rectly reports dictum from Gardner v. Mid-Continent Gram 
Co., 168 F.2d 819, 824 (C.C.A. Sth 1948), as a holding, and 
even the dictum does not support his argument that pre- 
judgment interest is mandatory. The subsequent proceed- 
ings in Pacific Gamble Robinson Co. v. Minneapolis & St. 
Louis R. Co., 105 F.Supp. 794 (D.C. Minn. 1952), aff’d in 
part, rev’d in part 215 F.2d 126 (C.A. 8th 1954), on remand 
134 F.Supp. 849 (D.C. Minn. 1955) clearly show that inter- 
est was considered as within the trial court’s discretion. 
Fawley Motor Limes v. Cavalier Poultry Corp., 235 F.2d 
416 (C.A. 4th 1956), likewise was an overcharge case. Mzl- 
ler v. Ideal Cement Company, 214 F.Supp. 717 (Wy. 1963) 
(interest claim uncontested), and T & M Transp. Co. v. 
S. W. Shattuck Chemical Co., 158 F.2d 909 (C.C.A. 10th 


84 Moreover it is not wholly clear whether the Supreme Court was speak- 
ing of postjudgment or prejudgment interest. See 237 F.2d 267 (E.D. Penn. 
1916); 244 F. 2d at pp. 55, 60-61, and 250 U.S. at pp. 370-71. 
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1947), were suits by a carrier against a shipper for under- 
charges. 

To the extent Consolo’s interest claim is premised upon 
his basic arguments that Flota earlier ‘‘misled’’ the Court, 
that there is no equity in Flota’s position, and that only 
Flota’s ‘‘obduracy’’ has prevented him from collecting 
reparations years ago, those arguments have already been 
answered in Points I and II of this brief, and in Flota’s 
opening brief in Case No. 18230. 

In summary, Consolo’s claim for prejudgment interest 
from the date of each sailing, was expressly rejected by the 
Board and that rejection affirmed by this Court. Consolo 
did not petition for rehearing or renew his claim before 
the Commission on remand. The asserted conflict between 
the Court’s decision herein and in States Marine is non- 
existent. The law is that the Board had discretion to 
award or deny prejudgment interest, and the law of this 
case is that it did not abuse that discretion. No basis has 
been shown for disturbing the Court’s earlier holding. 


B. Interest from the date of the first award. Consolo 
contends alternatively that under the Court’s decision here- 
in he is entitled to prejudgment interest beginning sixty 
days after the date of the Board’s vacated award of March 
30, 1961. He states that the Commission ‘‘reversed’’ this 
Court’s ‘‘final, dispositive and binding’’ ‘decision that 
interest should run from 60 days after March 30, 1961.” 

Consolo’s argument is artful. The pertinent portion of 
the Court’s opinion is note 12 appended to the Court’s 
holding that the Board had discretion to deny prejudgment 
interest and had not abused that discretion. The Court 
stated in note 12: 


‘‘For similar reasons we reject Flota’s argument 
that the Board’s award of interest on amounts unpaid 
after 60 days from March 30, 1961, was erroneous.” 


The actual terms of the Board’s March 1961 order (SJA 
39), directed Flota to pay Consolo ‘‘on or before 60 days 
from the date hereof, $143,370.98, with interest at the rate 
of 6% per annum on any amounts unpaid after 60 days.’’ 
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In context it is clear that the Court’s holding was not that 
Consolo was entitled to interest from sixty days after 
March 30, 1961, but merely that the Board had the discre- 
tion to award or deny prejudgment interest and/or post- 
judgment interest, and that in denying the former and 
granting the latter the Board had not abused its discretion. 

Thus if there is an element of literal truth in Consolo’s 
argument, the March 30, 1961 date nevertheless lost its sig- 
nificance when the Court in the same opinion vacated the 
March 30, 1961 award; and there is no truth in his conten- 
tion here that the Court ‘‘decided” that interest should 
run from sixty days after March 30, 1961. 

The Commission perceived the trickiness of Consolo’s 
argument and properly rejected it. It did exactly as the 
Board had done earlier (and the Court had affirmed), #.e., 
it denied all prejudgment interest. 

Consolo also cites cases for the proposition that he is 
entitled as a matter of course for interest for the period 
between the vacated Board award and later Commission 
award. But having been vacated for error by the Board, 
the Board’s award was a nullity. There is no reason why 
it should be considered as commencing the running of inter- 
est. The result would be to increase Flota’s liability be- 
cause of the Board’s own error.* 

Nor is there anything to the contrary in the cases upon 
which Consolo relies. Pacific Gamble Robinson Co., supra, 
which he contends is “almost identical,’’ is more nearly 
the factual converse, and supports the denial of prejudg- 
ment interest rather than its grant. The Court there af- 
firmed a lower court finding of liability for damages but 
remanded because the award was too high. In Flota this 
Court set aside the finding of liability for reparations, 
holding that the Commission should consider whether it 
was equitable to force Flota to pay any reparations; and 
the Court did not reach the question as to the actual cal- 
culation of the vacated award. In Pacific Gamble the trial 

35It is also pertinent to note that even on remand the Commission took 


an inordinate length of time to decide the case, which was argued on October 
24, 1962, and not decided until September 16, 1963—just short of one year. 
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court had awarded prejudgment interest. Here the Board 
had denied it. The Court of Appeals in Pacific Gamble 
prior to remand expressly held that the previous award of 
interest was within the trial court’s discretion and that 
that discretion was not abused (215 F.2d at p. 137). Here 
the Court of Appeals expressly affirmed the Board’s denial 
of interest. In Pacific Gamble the trial court upon rein- 
statement of a reduced award merely followed the previous 
rulings as to interest. The Court of Appeals there held 
that ‘‘. . . if the Court’s discretion in the first trial was 
sound as to the allowance of interest, it is also sound in 
recognizing that plaintiff is entitled to interest on this 
new award.’’ The Commission here upon reinstatement of 
a reduced award also merely followed the Board’s and 
Court’s earlier rulings, and denied prejudgment interest. 
The Pacific Gamble case is thus precedent for following the 
previous rulings as to prejudgment interest, upon reinstate- 
ment of a reduced award. The dissimilar cases of Swartz- 
baugh Manufacturing Co. v. United States, 289 F.2d 81, 85 
(C.A. 7, 1961),** and Litwinowicz v. Weyerhaeuser Steam- 
ship Company, 185 F. Supp. 692 (Pa. 1960),°" require no 
different result. 

Consolo concedes that under Bates v. Dresser, 251 U.S. 
524 (1920); De La Rama v. De La Rama, 241 U.S. 154 
(1916) ; and Kneeland v. American Loan & Trust Co., 138 
US. 509 (1891), award of interest in such circumstances 
is discretionary. In United States v. Hougham, 301 F.2d 
133 (C.A. 9, 1962), the Court held that even where damages 
were increased by the trial court, on remand after appeal 
(z.e., the plaintiff was wholly vindicated), it was still en- 


36 Swartzbaugh involved contract overpayments by the government, liqui- 
dated by the decision of a government contracting officer under a disputes 
clause, which decision was affirmed in part and denicd in part by the Armed 
Service Board of Contract Appeals. The Court of Appeals merely found that 
“no equitable principle was offended’’ by an allowance of interest by a dis- 
trict court from the date of the contracting officer’s decision, upon the por- 
tion of the award sustained by the Appeals Board. 


37 Weyerhaeuser did not involve an ‘‘appeal’’ as Consolo states, but a post- 
trial order for a new trial unless plaintiff filed a remittitur. The question was 
whether interest ran from entry of judgment following trial or from the 

date of disposition on the post-trial motion. 
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titled to interest on the additional damages * only from 
the date of the judgment on remand. The Court stated 
that “. . . plaintiff was vindicated, when and only when, 
the proper judgment became final . . . Such a consequence 
cannot be escaped in any case where the amount of dam- 
ages cannot be precisely known prior to final judgment.” 

Consolo here seeks not compensation for injury in any 
usual sense but merely recovery of speculative and hypo- 
thetical profits he claims he would have been able to make 
if he had had space on Flota’s vessels during the repara- 
tions period. The amount of his recovery, as well as 
whether he is entitled to any recovery and, if so, the proper 
measure of damages are all still very much in issue. The 
litigation has been complicated and prolonged at every 
stage by his exorbitant claim for reparations and his re- 
peated attempts to recover thereon. In Detroit & Cleve- 
land Nav. Co. v. Elbert H. Gary, 161 F.Supp. 570, 578 
(E.D. Mich. 1958), the Court held: 


‘¢ Under all of the circumstances of this case, with 


the wide variance in estimates and the sharp disagree- 
ment as to the proper measure of damages, all of 
which had to be resolved by a court after trial, this 
Court does not feel there should be any allowance of 
interest prior to judgment.” 


In Robert C. Herd & Company v. Krawill Machinery Corp., 
956 F.2d 946 (C.A. 4, 1958), aff’d, 352 U.S. 297, the Court 
recognized that the assertion of an exorbitant demand was 
also a factor to be weighed against a claim for interest on 
a portion of the claim allowed. Cf. Southern Painting 
Company of Tenn. v. United States, 222 F.2d 431, 435-36 
(C.A. 6th, 1955); Z. M. Fleischmann Lbr. Corp. v. Re- 
sources Corp. Inter., 114 F.Supp. 843, 845-46 (Del. 1953), 
aff’d., 211 F.2d 204. 

Even the Board whose decision was favorable to Flota 
in other respects concluded it would be inequitable to 
award prejudgment interest, and this the Court affirmed as 
noted. The Court went even further, finding there was sub- 


38 The original award had already been paid. 
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stantial evidence that it would be inequitable to force 
Flota to pay any reparations. Under these circumstances 
we submit that if the Court’s earlier ruling did not compel 
the denial of all prejudgment interest and left some discre- 
tion with the Commission, so far as the period between 
the vacated 1961 award and the Commission’s subsequent 
1963 award was concerned, it still cannot be held that the 
Commission abused that discretion.® 


CONCLUSION 

The Commission’s reliance upon the freight rates 
actually charged by Flota when it first provided space 
on a common earrier basis, was consistent with if not com- 
pelled by the Court’s approval of a similar yardstick for 
another factor in the reparations formula, in its 1962 
opinion. Similarly with respect to the Commission’s re- 
fusal to employ the 35.15 cent per stem figure for steve- 
doring costs for the latter portion of the reparations 
period. Further, prior to the Board’s inadvertent error in 
1961, Consolo himself repeatedly contended that the 45.1 
cent figure should be used, which the Commission did. 
His argument with respect to prejudgment interest is also 
controlled by the Court’s previous decision. Even apart 
from that decision none of Consolo’s attempts to increase 
the reparations award are meritorious, and his petition 
for review should be denied. 


Respectfully submitted, 


Ope, Kominers 
J. Auton Boyer 
Attorneys for Intervenor Flota 
Mercante Grancolombiana, S. A. 
529 Tower Building 
Washington, D. C. 20005 


March 20, 1964 


39,We also note Consolo’s contention that the Commission’s refusal to 
grant prejudgment interest was ‘‘unexplained’’. In view of the previous 
actions of the Board and the Court, and the fact that on remand Consolo 
did not ask the Commission for interest from the date of the various Flota 
sailings during the reparations period, no further ‘‘explanation’’ by the 
Commission was necessary. 
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REPLY BRIEF OF PHILIP R. CONSOLO 


I. INTRODUCTION 
A. The Issues In No. 18, 235 


The questions tendered by Consolo's petition to review in No. 18, 235 
are not complex. When the Federal Maritime Commission had found, on 
remand, that all equities favored the payment of reparation by the common 
carrier (Flota) to the injured shipper (Consolo), but nevertheless reduced 
the amount of the previous award of the Federal Maritime Board by some 
37,000, and denied interest, the questions we raised were: 
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(1) Did the Commission err in cutting the reparation award 


by computing reparations based on a freight rate applicable after the 


reparation period, when Flota had never argued for such a computation 
to the Board, and when there was no testimony supporting the applica- 
tion of any rate but the rate actually charged during the period of 


exclusion? 


(2) Did the Commission err in using a stevedoring rate 
applicable at a port not served by Flota at a time after the period of 
exclusion, when the Commission said it would use the rate at the port 


actually served during the period of exclusion? 


(3) Did the Commission err (a) by denying interest as an 
element of the award, and (b) by denying any interest on the award 


during the period of remand? 


The Commission's brief tenders concise, if not convincing, an- 
swers to each of these questions. About one-twelfth of the Government's 
brief (six out of 77 typewritten pages) discusses the questions in No. 

18, 235; the balance is devoted to answering the ever-shifting arguments 
of Flota in No. 18, 230. 


In contrast, Flota has filed a 45 page answering brief in 
No. 18,235. Obviously, so much space could not be used in discussing 
three simple issues. Instead, well over half of Flota's "Answer" is a 
re-argument of Flota's position in No. 18,230. Not until well past the 
halfway mark in its "Answer" does Flota settle down to the issues 
which are the subject of Consolo's petition. Flota's conduct in obtain- 
ing the remand is not, of course, directly in issue in No. 18, 235. 
Nevertheless, it tends to explain the Commission's otherwise inexplic- 
able actions in (1) finding no factual support for Flota’s claims as to 
the equities while (2) slashing the reparation award by adopting a Flota 
argument without support in the evidence or the law — an argument 
which Flota had never even made to the Examiner, or the Federal Mari- 
time Board. We believe the Commission adopted such an argument 
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solely because this Court, misled by Flota, thought there might be sup- 
port in the record for Flota's equity arguments, and hence remanded the 
case. The Commission, even though it found nothing to support Flota's 
arguments, evidently thought itself under pressure to reduce the award, 
and did so by a device unsupported by the facts, the law, or even by 
timely Flota argument. : 


B. Flota’s Re-Argument of the Equities | 


The starting point for Flota's 25 page re-argument is Consolo's 
statement that ''The Commission's order on remand proves, to put it 
bluntly, that Flota misled the Court by its multifarious justifications, 
protestations of good faith, and assertions of good faith. '" (Consolo Op. 
Br., p. 17). Flota calls this statement the "basic premise" of Con- 
solo's argument. The statement is true, but it is not, of course, the 
basic premise or any "premise" of Consolo's argument, The basic 
premise — and only premise — of the argument advanced by Consolo is 
that the Commission erred in the respects designated by Consolo both 


as a matter of fact andas a matter of law. 


Consolo did state that Flota misled this Court by claiming there 
was evidence as to the equities that did not in fact exist. We do not 
retreat one inch from that statement, because it is true, and the Com- 
mission found it was true. The statement was made, however, notasa 
basis for Consolo's factual and legal attacks on the Commission's order, 
but to explain what we believe must have been the Commission's motiva- 
tion in choosing two arguments, one of which had never even been made 
to its predecessor Board, and both of which had no evidentiary support, 


in order to reduce the reparation award. 


We do not intend, of course, to waste time here re-answering 


Flota's re-argument of the imaginary equities. Flota's arguments have 
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been answered at length in No. 18,230.1 It may be useful, however, to 
make it perfectly clear, again, that Flota’s "equity" arguments were 
mere afterthoughts, self-justifications contrary to fact. As an example, 
there is Flota's first "unsettled law" self-justification. 


One of Flota's principal arguments to this Court was that Flota 
could not have known its obligations since the law in this field was so 
"unsettled, ' and hence an award of reparation was unfair. In support of 
this argument, Flota urged that (what it termed) the “only” authority on 
the point,” Banana Distributors v. Grace Line, 5 F.M.B. 278 (1957), 
was remanded two years later by the Court of Appeals for the Second 
Circuit: 263 F.2d 709 (C.A. 2, 1959).° But the fact is that at the time 
it excluded Consolo, in 1957, Flota never manifested any confusion 
about the law. To the contrary, Flota's counsel explicitly stated that he 
accepted the Grace Line decision as "good, valid law" and that he was 
"not attacking that in any manner, shape or form." (JA 133-34). 

Flota's defense was that it had three refrigerated holds, whereas Grace 
had two. Even in 1960, after the Grace Line remand, Flota had still not 
discovered that it did not think the Grace Line decision dispositive of the 
law. In its brief on exceptions to the Examiner's award of reparation, 
Flota's exceptions numbered 19 (SJA 22-25) — but there was no excep- 
tion to the award of any reparation on the ground it was confused as to 
the law and the soundness of the Grace decision in 1957. Instead, Flota 
again said in this brief, in 1960, the precise opposite: "Flota tendered 


= Of course, Flota has inserted some new arguments apparently left over 
from its brief in No. 18,230, such as the "argument" that Consolo's complaint 
seeking relief from the unlawful exclusion was false. Not only was the complaint 
not false, it has long ago been adjudged true by the Board and this Court. 


2 Actually, this was the second Board decision on the same point. The first 
was Philip R. Consolo v. Grace Line, 4 F.M.B. 293 (1953). 


2 The case was subsequently decided the same way by the Board, 5 F.M.B. 
615 (1959) and the second decision was affirmed, 280 F.2d 790, cert. denied, 
364 U.S. 933. 


(2d STA 329 ). 


Not until 
"discover" 


We argued that a 
" of Flota's behavior 


_Tucker Truck Lines, 344 y.g 33 (1962), 
=<. Tucker Truck Lines | 


"Nor could we see 


anything wrong in the Commis -~ 
rwise reasonable Standard, even if never previously argued 


6 


Both Flota and the Government defend the Commission's choice of 
post-reparation period freight rate on the ground that it is analogous to 
the allocation of space to Consolo — 18.46% — the space Consolo received 
after the reparation! period.° This is plainly a fallacious analogy. Con- 
solo was totally excluded by Flota, and hence the Board had to determine, 
as a basis for the reparation award, what would have been a fair alloca- 


tion of space to Consolo during the reparation period. The law placed the 


burden of proving any excuse for refusal to carry on the common carrier.® 


The record showed three active shippers demanding Flota space during 
the reparation period, and Consolo thus argued that a one-third allocation 
was correct. The Examiner agreed, but the Board cut down the award to 
an 18. 46% allocation, based on the post-reparation allocation. In the 
absence of an actual allocation of space to Consolo during the reparation 
period the Board went to a fact following the reparation period to support 


a judgment as to proper allocation during the period. 


5 The Government's defense here of the Commission's choice of the $34 post- 
reparation rate is in direct opposition to the Government's defense of the Board's 
$30.23 freight rate on Flota's first appeal. In defending the Board's choice, the 
Government said (2d SJA 351): ): 


"Flota offered no evidence to refute that freight cost [$30.23] 

but argues that if it had had to carry Consolo's bananas during 
the reparation period it would have raised its rates. It suggests 
that the rate of $34 per ton it put into effect when it first com- 
plied with the Board's order should apply as the figure it most 
likely would have used during the reparation period. No evidence 
was offered to support this suggestion. Flota could have changed 
the rate upward to $34 for any number of reasons, including the 
possibility of reducing Consolo's claim against it. This is specu- 
lative, as is Flota's entire argument on this point. The fact is that 
the only freight figure before the Board was the actual freight 
charge used by Flota, and that figure is the only proper one to 
employ in measuring damages for the reparation period." 


Thus, the Government has already admitted to this Court that the $34 rate has no 
evidentiary support in the record. 


c Swayne & Hoyt v. Everett, 255 Fed. 71, 74 (C.C.A. 9th, 1919); Pennsylvania 
R. Co. v. Puritan Coal Mining Co., 237 U.S. 121 (1915); Hernandez v. Bernstein, 
116 F.2d 849, 851-52 (C.C.A. 2d, 1941), cert. denied 313 U.S. 582. 
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In contrast, when it came to determine the freight rate during the 
reparation period, the Board had no need to reach for any judgment, 
because the record proved as a fact exactly what freight rate was 
charged by Flota during the reparation period. There was no testimony 
and no evidence that Flota would have charged Consolo a different rate, 
nor did Flota at any time even argue that it would have charged Consolo 
a different rate.’ There was no conflict in the testimony to be resolved, 


no legal or factual reason to use any other rate as a basis for calculation 


than the rate Flota actually charged and accepted without rebuttal as part 


of the reparation calculation. 


The higher, post-reparation freight rate which Flota belatedly 
claimed and the Commission suddenly adopted is not a "judgment" rate 
based on conflicting testimony, but simply an arbitrary selection of a 
rate charged at a later, post-reparation period. This later rate is un- 
supported by any testimony as to why it was higher (by reason of changed 
wages or operating costs, changed competitive conditions, or anything 
else). Asa matter of fact, the later rate appears in the record only 
indirectly, not as evidence as to rate, but as a part of exhibit offered 


for a quite different purpose. 


The contracts which Flota entered into in 1959 with all qualified 
shippers, under Board order, were introduced in evidence solely to 
prove that Consolo's proper share of Flota's space should be 18. 46% 
(SJA 114-116). Flota's counsel so stated (SJA 117)8 Flota's counsel 
also stated that the purpose of introducing the contracts was not to 
prove freight rate, or rate guarantee, but simply to prove space: 


T See supra, ftn.5. Nor, we might add, could Flota have discriminated against 
Consolo by charging him a different rate. 

e "We propose to show through this witness that when it became an 
actuality and a number of shippers applied for the vessels, the 
amount of space which was granted to Mr. Consolo was far less 
than the one-third, and we therefore argue with, I think, a great 
deal of logic, that here we have an actual figure of X perce 
which he was allotted." 
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"Tl Flota counsel] Now I notice that that document con- 
tains other data besides the cubic allowance, such as 
the 90 percent of guarantee and the rate and the 
amount of bond that is in that data. But directing 


ourselves solely to the cubic allowed. (2d SJA 522, 
emphasis supplied). 


These contracts are, as the Commission admits, ? the only evi- 


dence of freight rate after the reparation period. They were specifically 


not introduced to prove applicable freight rate for reparation purposes. nh 


The point is not, as the Commission states, the "accuracy" of the rate 
but its applicability during the reparation period. Since Flota specifi- 
cally denied using the exhibit to prove proper freight rate, there was no 
testimony as to the rate, no opportunity to cross-examine or produce 
rebuttal testimony as to rate: in fact, no evidence of any sort that this 
rate had anything to do with reparation. In short, there is no substan- 


tial evidence (indeed no evidence at all) on the record as a whole to 


ll 


support the choice of a $34 rate. The correct rate was $30. 23. 


This was the rate which Consolo said he would prove and did prove; the 
rate which was unchallenged at the hearing by Flota, and the rate 
accepted by the Examiner and the Board. Thus Flota's much-belated 
argument that it would have had to "adjust" its rate up to $34 if it had 


9 Govt. Br., p. 43, and see ftn. 13. 


oO We have produced in the 2d SJA the full testimony on this exhibit (Supple- 
menting SJA 114-16), that the Court may see that there was no testimony on the 
freight rate, (2d SJA 520-28). 


ek We leave to higher powers the meaning of the first full paragraph on 
page 30 of Flota's brief, where Flota says: 


"Finally, Consolo has neglected to inform the Court that 
following the Court's order of remand Flota petitioned the 
Commission to reopen the proceeding, with specific refer- 
ence to the freight charges to be employed in the Commis- 
sion's award if it reinstated any portion of the vacated 
award; and the Commission granted Flota's petition to re- 
open except insofar as it sought leave to adduce additional 
evidence (SSJA - =)" 


Flota is apparently arguing that there is additional evidence on freight rates in 
the record because the Commission refused its petition to reopen the record 
to adduce such evidence! 
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had multiple shippers in 1$57 is pure speculation, unsupported by Flota's 


— or any — testimony 2? 


I. STEVEDORING COSTS 


All parties — Consolo, Flota, the Government — agree on the facts 
relating to stevedoring. The proof between August, 1957 and September, 
1958 was exact: 35.15 cents for stevedoring at the port of Philadelphia. 
Between September, 1958 and September, 1959 there was no exact proof 
of stevedoring cost at Philadelphia, because Panama Ecuador was not in 
the second hearing, and Flota, the only party who could have proved exact 
banana stevedoring costs at Philadelphia during the period, offered no 
proof. To avoid any hiatus, Consolo proved stevedoring costs at Balti- 


more were 45.1 cents after September, 19592 S | 


The first time around the Board chose the 35.15 cent figure for the 
entire reparation period. This choice was entirely proper, because there 
was no evidence that stevedoring costs had increased at Philadelphia after 
1958, and Flota, the party who had access to such proof : failed to offer 
any evidence on stevedoring costs at all. On remand, Flota insisted that 
the choice of 35.15 for the entire period was ''a pure error of oversight, "’ 
(2d SJA 375) because Consolo had supplied a higher figure for the post- 
reparation Baltimore period. Flota so confused the Commission with its 
cries of "pure oversight" that the Commission, while affirming the deci- 
sion to use Philadelphia costs, in fact used Baltimore costs, and gave as 


ae Flota's other defense of the $34 rate consists of a citation of Pennsylvania R. 
Co. v W. F. Jacoby & Co., 242 U.S. 89 (1916) as authority for the proposition that 
Consolo, the discriminated shipper, is not entitled to have his damages computed 
by the rate charged the favored shipper because the favored shipper was unlawfully 
preferred. The Jacoby case, like this case, involved a space discrimination, and 
held that a shipper who has been discriminated against in space allocation is not 
entitled to have his damages calculated on the basis of the preferred shipper's 
space allocation. The Jacoby rationale would be applicable here if the Commission 
had calculated Consolo's damages on the basis of Panama Ecuador's 100% alloca- 
tion of Flota's space, rather than on the 18.46% figure it used. The Jacoby case 
does not say or imply that an excluded shipper must have his reparation computed 
on the basis of a higher, later rate than that charged the favored! shipper. 


13 Consolo was able to prove these costs because he was then shipping on Flota, 
which had switched its North Atlantic service from Philadelphia to Baltimore. 
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a reason for choosing the higher rate an increase in stevedoring rates in 
Philadelphia in 1958 which nothing in the record shows took place. In its 


reply, Flota admits that the Commission erred as a matter of fact 4 


The Commission thus decided to use the actual Philadelphia costs 
(as the Board did) but erred in the figures it used. Flota now attempts 
to justify the use of Baltimore figures on the ground that Consolo supplied 
(and at one time used) the Baltimore figures. The point, however, is not 
that the Board could not have chosen Baltimore figures, but that the Board 
and Commission decided the Philadelphia figures were proper. This deci- 
sion is supported in the record, and the reparation calculation should be 


adjusted accordingly. 


It is amusing to compare Flota's arguments on this stevedoring 
point with Flota's arguments on all other points. As to stevedoring, 
Flota says Consolo "cannot be heard to complain" of what the Commis- 
sion did. As to freight rate, however, where no Flota witness, no other 
testimony, and not'even a Flota argument to the Examiner or Board sup- 
ports the use of the post-reparation rate, Flota sees nothing wrong in 
adopting an argument "even if never previously urged by Flota". In other 
words, it is proper for Flota to invent new excuses long after the hearing, 
but improper for Consolo to rely on a finding of fact of both Board and 


Commission. 


The Government brief defends the Commission's result as to steve- 
doring and thus attacks the Commission's finding as to stevedoring. The 
Government brief's defense of the Commission's choice, besides invoking 
the Commission's utter discretion, is that "There [was] no evidence that 


the 35.15 cent rate remained in effect throughout the reparation period, 


" | . . The Commission inadvertently misdescribed the origin of 
the 45.15 cent figure. It was not 'an increase in stevedoring costs 
instituted on September 25, 1958 in Philadelphia,' as the Commission 
described it (SSJA ). It was, however... . those charges Con- 
solo paid in Baltimore when he first obtained space on Flota's ves- 
sels beginning in September, 1959 " (Flota Br., p. 35). 
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and Consolo. . . himself estimated the rate at a higher figure (after 
September 25, 1958) . . . ." In other words the Government brief 
hypothesizes evidence to support a finding the Commission did not make2® 
The reasoning that an absence of evidence as to rate riselat Philadelphia 


is abasis for concluding there was such a rise, is ridiculous. 


Since it is admitted that the reason given by the Commission for 
utilizing a 45.1 cent rate was wrong as a matter of fact, the error should 


be corrected, and the award restored1é 


IV. INTEREST 


A. Interest From The Date Of The First Award. 


Consolo raised two questions as to interest: first, whether the 
Commission erred in failing to grant interest from the date of the Board's 
award, instead of from the date of its award on remand, and second, 
whether the Commission erred in denying pre-judgment interest as an 
element of the award. The Government's answering brief is devoted 
solely to the second point; its only answer to the first point is: 

"The Commission's decision allowing interest from the 
date of its reparations award in remand was a valid 
exercise of its discretion under Section 22 of the Ship- 


ping Act, 1916, and should not be disturbed in review." 
(Govt. Br., p. 55) 


This is not an answer, but an admission that Sore. is no answer to 
our points: (a) that this Court already approved the grant of interest from 
the date of the first award, and (b) that courts have consistently held 
that interest should run from the date a subsequently reduced judgment 


> The Government's statement that Consolo "estimated" the rate ata higher 
ae after September, 1958 is in error. Consolo did not estimate: he proved the 
rate at Baltimore after September, 1959. 


£e The difference between the 45.1 cent and 35.15 cent figure for the period 
September, 1958 to September, 1959 is approximately $9,900.00. 


is first awarded1? 


The invocation of the magic word "discretion" is not enough where 
the Commission did not give any reason for choosing to deny interest dur- 
ing the two and one-half years since its original order. The Commission 
has decided that the equities in this case were all on the side of the injured 
shipper. No reason is suggested, and none appears why the Commission 
should depart from the general rule that interest runs from the date of 
the first award on the amount subsequently awarded. The Commission's 
unexplained (and undefended) departure from the rule is particularly 
vulnerable in this case, where the award of interest from the date of its 


first award was sustained by this Court. 


Flota answers Consolo's argument that interest is due from the date 
of the first award by calling it "artful" and "tricky" 28 saying that this 
Court's affirmance that interest is due from March 30, 1961 "neverthe- 
less lost its significance when the Court in the same opinion vacated the 
March 30, 1961 award;. . . ." (Fl. Br., p. 42). But since 
the Court had to know the result of its decision when it wrote it, there ap- 
pears no reason why it would hold the March 30, 1961 date proper in one 
page if that holding were to "lose its significance” on the next. The fact 
is that the Court sustained the award of interest from March 30, 1961 and 
remanded the case to the Commission for a consideration of equities. 


The second action did not nullify the first. 


The remainder of Flota’s defense of the Commission's failure to 
award interest from the date of its first award consists of an attempt to 
distinguish the cases relied on by Consolo, particularly Pacific Gamble 
Robinson v. Minneapolis & St. Louis R. Co., 134 F. Supp. 849, 853 


Ea Kneeland v. American Loan & Trust Co., 138 U.S. 509 (1891); DeLaRama v. 
DeLaRama, 241 U.S. 154 (1916); Bates v. Dresser, 251 U.S. 524 (1920); Pacific 
Gamble Robinson Co. v. Minneapolis & St. Louis R- Co., on remand 134 F. Supp. 
849 (D.C. Minn., 1955); Swartzbaugh Manufacturing Co. v. United States, 289 F. 2d 
81 (C.A. 6, 1961); Litwinowicz v. Weyerhaeuser Steamship Company, 185 F. Supp. 
692 (D.C. Pa., 1960). (See Consolo's Op. Br., pp. 26-29). 


18 (1 Br., pp. 41, 42). 
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(D.C. Minn., 1955). We have quoted from and Biscansedaae cases at 
length in our opening brief (pp. 26-29) and will only note here that for all 
the alleged "distinctions", Flota was unable to cite one case where a 
party was refused interest from the date of a first award were that 


award was reduced in further proceedings. 


B. Pre-Judgment Interest as an Element of the Award. 


In our opening brief, pp. 29-31, we noted that this Court rejected 
Consolo's first appeal from the Board's refusal to grant interest from 
the date of each sailing from which he was shut out, holding that the 
Board's denial of interest was within its discretion. The reason the 
Board gave for denying interest was that "it would be inequitable to 
award interest on an unliquidated claim before it was due"! (SJA 33). 
Less than a year later, a different panel of this Court, in States Marine 
Lines v. Federal Maritime Commission, 114 App. D.C. 225, 313 F.2d 
906 (1963), cert. denied 374 U.S. 831 said: : 

"Generally interest is granted on transportation over- 
charge claims from the date of payment of the over- 
charge. While the claim in suit technically does not 
involve an overcharge, nevertheless it has been the 


Board's practice to award SSIES under these; circum- 
stances" (313 F.2d at 909).!9 


The Court in States Marine thereupon directed that pre-judgment 


interest be paid. 


We argued in our opening brief that these two rulings were in clear 
conflict — and this Court should now resolve the law (at least in this 


Circuit) on the duty of the Federal Maritime Commission to award pre- 


judgment interest in reparation cases.2° 


19 Citing Hernandez v. Bernstein S., M.B.H., 2 U.S.M.C. 62 (1939) which was, 
like this case, a refusal to carry case. 


ay Flota objects to the fact that we did not ask the Commission to resolve the 
conflict, and concludes that we are barred from bringing it to the attention of this 
Court. We fail to see how the Federal Maritime Commission can resolve a con- 
flict in precedent of the United States Court of Appeals for the District of Colum- 
bia Circuit. 
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Both Flota and the Government answer by attempting to distinguish 
States Marine from this case, on the ground that in States Marine the 
Commission denied interest because of an uncertainty as to shipment 
dates, when an acceptable date existed, whereas here the refusal "was 
on equitable grounds and in the exercise of their discretion" (Govt. Br. 
p. 54, see also Fl. Br., pp. 37-39). But the Board's "equity" con- 
sisted merely of a statement that it was "inequitable" to award interest 
because the damages were unliquidated (SJA 333) — and the Commission 
has expressly and unequivocally found: 

"Plota initiated and pursued the unlawful act without 

good cause and without a satisfactory showing of good 

faith, and we have been unable, except as noted, to 

find any equity in its contentions whether viewed 

separately or together."" (2d SJA 411). 
Thus the only "equity" involved in the denial of pre-judgment interest is 
the fact that the claim is unliquidated. This is not a factual equity, but 
a statement of the law. And it isa misstatement: the law is clear that 
a shipper is not denied interest because his claim is unliquidated: "The 
mere fact that the validity of the claim is disputed and that the amount 
recoverable is uncertain obviously does not bar the recovery of interest." 
Louisville & N.R.R. v. Sloss-Sheffield Co., 269 U.S. 217, 238-39 (1925). 


Flota purports to distinguish between "overcharge" and "refusal to 
carry" cases with respect to the granting of pre-judgment interest. The 
distinction is not tenable. Pre-judgment interest was granted in all the 


"refusal to carry" cases. Pennsylvania R. Co. v. Minds, 250 U.S. 368 


(1919); Pacific Gamble Robinson Co. v. Minneapolis & St. Louis Ry. Co., 
105 F. Supp. 794 (D.C. Minn., 1952), aff'd in part, rev'd in part 215 
F.2d 126 (C.A. 8, 1954), on remand 134 F. Supp. 849 (D.C. Minn., 
1955), Hernandez v. Bernstein, 1 U.S.M.C. 686, 2 U.S.M.C. 62, 31 

F. Supp. 76 (D.C. N.Y., 1940), 116 F.2d 849 (C.C.A. 2d, 1941), cert. 
denied 313 U.S. 582. In the case first cited, Pennsylvania R. Co. v. 
Minds, 250 U.S. 368 (1919) the Court said, 250 U.S. at 370-71: 
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"For years these claims have been contested, the com- 
pany never offered any payment of the awards, ‘and 
unless interest is to be allowed there seems to be no 
way of making the claimants whole for the Wrongs sus- 
tained by violations of the statute." 


Flota states that "none [of the cases Consolo cited] hold that award 


of prejudgment interest is mandatory'"?? 


? 
. 


and the Government Brief says 
. this Court held as quoted above that the authorities cited by Con- 
solo 'only demonstrate that the recovery of interest is not barred, not 
that the granting of interest is mandatory.’ Consolo advances no author- 
ities to the contrary." (Govt. Br., p. 55). We do not see how both 
Flota and the Government could have overlooked the crystal clear cita- 
tion in Consolo's brief of authorities holding precisely the contrary — 
that an award of pre-judgment interest in such situations is mandatory. 
Thus we said (Consolo Op. Br., pp. 34-35): 
"In the first Flota-Consolo decision, this Court said 

that all Louisville and such cases proved is that pre- 

judgment interest is not barred, not that it is manda- 

tory. 302 F.2d at 894. But although such cases 

involved an affirmance of an award of pre-judgment 

interest, other courts have consistently reversed 


refusals to award pre-judgment interest in Soe 


carrier reparation cases. T. & M. Transp. Co. Xs 
S. W. Shattuck Chemical Co., cited supra, p. |, 


is sucha case. Sois Fawle "Motor Lines v. Cavalier 
Poultry Corp., 235 F.2d 416 (C.A. 4, 1956) wherein 
the Court said (235 F. 2d at 419): 


The Government brief merely ignores these ote Flota tries 


to bury them with a one-sentence statement that they involve "over- 


123 


charges" or "undercharges Undoubtedly more cases reversing a 
g g' 


refusal to give pre-judgment interest in transportation cases do not 


21 1. Br.,p. 40. 


22 ‘The citation is 158 F. 2d 909 (C.A. 10, 1947). 


23 Flota pp. 40-41. 
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exist because such interest is given as a matter of course.2* We have 
shown that the cases where it has been denied have been reversed. 
Neither Flota nor the Government can point to any case except this 
where a shipper was denied pre-judgment interest because his claim 
was unliquidated.2° Refusal to grant Consolo pre-judgment interest on 
the ground that his claim was "unliquidated" was obviously an error of 
law, especially in a case where an express determination was made 
that all the equities favored Consolo. This Court should rectify this 
error by directing the payment of interest from the date of each sailing 


from which Consolo was excluded. 


V. CONCLUSION 


The repeated theme throughout the first half of Flota's brief is 
that Consolo's reparation claim is "exorbitant", "grossly inflated", 
126 


and "unconscionable". There are also statements that Consolo's 


"yaramount objective from the moment this litigation began.... is 


an award of money damages. "27 ¥Plota uses these statements tc 


ae "Tt has been the Board's practice to award interest under these 


circumstances." States Marine Lines, Inc. v. Federal Maritime 
Commission, 114 App. D.C. 225, 313 F.2d 906, 909 (1963), cert. 
denied 374 U.S. 831. 


on Almost all the cases we cited granting pre-judgment interest involved 
unliquidated claims. 


ze Statements to this effect appear on pages 2, 4, 10, 11, 24-25, 26, 28, 29, 
30, 31 of the brief in typewritten form. 


at Fl. Br., p. 19.. For evidence Flota cites the transcript 


of oral argument at page 10, where Consolo's counsel was asked whether Con- 
solo was a shipper on Flota during 1961-63, and replied that he was not. Flota 
tries to show by this that Consolo didn't really want Flota's space. Flota does 
not cite the following page of the transcript, where Consolo's counsel said: 


"Nineteen sixty one was a hopeless year in which the Standard 
Fruit Company, for example, lost ten million dollars." 
(2d SJA 531). 


Nor does Flota cite the next page, where Consolo's counsel said (2d SJA 532): 


"The banana business, as I was saying, is a risky business. 
It is a business in which prices fluctuate wildly, in which 
[continued on following page] 


17 
argue that any award, much less any award of interest, would be un- 


fair. The inference, although nowhere stated, is that Flota offered to 
settle Consolo's claim for a reasonable sum, and Consolo insisted on 


$600, 000. We cannot let this inference go unchallenged, because it is 


completely false. 


The record proves that Consolo sought space in early 1857, when 


he responded to Flota's requirement that he bid on all its space. ® 


The record proves that Consolo twice again asked for space, not 
money,7? and only brought suit in face of Flota's obdurate and absolute 
refusals of any space. The record further proves that at no time whatso- 
ever did Flota offer Consolo any space on any terms at any time. The 
record further proves that if Flota had simply done its legal duty as a 
common carrier when faced with Consolo's demands, Flota would not 
now owe Consolo a dime. In short, Flota's claim that it had to compound 
its injury to Consolo by continuing to exclude him is not only logically 
insupportable, but factually unsupported on — or off — the record, as 
Flota well knows. Flota's argument that Consolo wanted an "uncon- 
scionable" amount of money from Flota, not its space, is simply not 


fair argument. 


27 [continued from preceding page] 
the independent importer and even the very large company, 
experience large swings of profits in one sailings and enor- 
mous loss in another. 


This is one reason why I think it is very important that a ship- 
per who has been excluded during good times should receive 
reparations for the time he was excluded. If you do not allow a 
man to operate in good times, then he is going to find it SY 
hard to operate in bad times." 


The facts as to whether Consolo relinquished his space in 1961 are, as the 
Commission recognized when interrogating Consolo's counsel (2d SJA 531) , 
outside the record. Another fact, equally outside the record, but one which 
Flota knows, is that Consolo is now a shipper on its vessels. 


ze Letter of March 6, 1957 (JA 205-6). Flota successfully convinced the Board 
that Consolo was not entitled to reparation going back to March 6, 1957 because 
he bid on too much space (i.e., all Flota's space). Now, Flota reverses the argu- 
ment and says that Consolo wanted no space. 


oS Letters of August 20, 1957 and October 21, 1957 (JA 208-10). 
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Neither the common law nor the Federal agencies administering 
the Shipping Act has ever doubted a carrier's liability for an illegal 
exclusion. Flota, instead of excluding Consolo from one sailing, ex- 
cluded him from more than a hundred sailings. The reparation due for 
such repeated exclusions is large, but certainly not (as Flota says) 
exorbitant. The reparation award has been slashed, and reslashed, by 
giving Flota the benefit of every possible doubt of record — and some 
not of record2® What is left, even if the Board's award is restored, 


is the absolute legal minimum due. 


The reparation sought is small indeed compared to the benefits 
which accrued to Flota and its preferred shipper from its exclusive 
dealing arrangement. What Flota did was, as its general manager 
said, "very convenient" (SJA 185): it continued to deal with the preferred 
shipper, avoiding the inconveniences of discharging a common carrier's 
duty. Flota collected, as proceeds of its illegal banana contracts, freight 
of exactly $2, 286, 657.47 (SJA 212) — a fairly good reward for wrong- 
doing. Flota's preferred shipper was enabled to monopolize all the space 
aboard Flota's ships; its profits approximated $1, 800, 0002 In addition, 
the preferred shipper benefitted from the Board's Banana Distributors v. 
Grace Line decision, by demanding and obtaining a share of Grace Line's 
space (JA 155). 


Consider the equity of the result if Flota is excused from paying 
reparation. Flota, which has been found to have unjustly discriminated 
against Consolo, would be left in precisely the same position as if it had 
not discriminated. No distinction would be made between legal and il- 


legal conduct of a common carrier. Flota, the wrongdoer, having 


we For example, although Flota's exclusive contract was held to be illegal long 


before August, 1957, the reparation period is computed only from August, 1957. 


SE Exhibit 113 (SJA 112) shows such profits at proved cost and market prices 

for the period of exclusion, for the amount of bananas the preferred shipper imported, 
but using Consolo's distribution costs. The preferred shipper's exact profits would 
depend on its own costs. 


behaved exactly as it wished, and having collected its two millions in 


freight, would of course be well-pleased. 


Flota's preferred shipper, with its million or two of profits will 
also be well pleased; through Flota's favoritism the preferred shipper 
continued to profit for years while Consolo was excluded. Only Consolo, 
the excluded shipper, would be left remediless. If Flota does not pay 


reparation, its exclusion might as well have been legal. 


Even assuming for a moment that all parties were innocent — 
which they were not — a result which would leave both wrongdoers with 
all the spoils and the injured party with nothing simply does not exhibit 
equity, is not according to natural right, and is not equitable. But in 
fact Flota's conduct, as we have shown at length and in detail, was not 
innocent. At every step Flota chose the course of complete preference, 
complete partiality; it aligned itself completely on the side of prefer- 
ence and prejudice. | 


Consider next the result if Flota is compelled to pay the pre- 
cisely calculated reparation which the Board — not the Commission _ 
required. Flota will be required to pay back 6. 1% of the freights it 
collected on its illegal contract — less than one-sixteenth of the freight?” 
Remembering that Flota deliberately chose to exclude rather than to 
deal fairly, that Flota deliberately chose to prolong the exclusion know- 
ing it was harming Consolo on every sailing, the result of this deliber- 
ate action is a financial penalty not at all extreme. The innocent, 
wronged party will obtain some recompense for the years of exclusion 
and the years of litigation engendered by the intransigence of the party 
at fault. 


The duty of a common carrier to carry for all is not a recent 
administrative refinement in the law. It is rooted deep in the common 
law. The duty to carry is also rooted deep in public policy. An ocean 


2 This is less than the percentage increase in Flota's rates specified in the 
illegal contract of May 22, 1957. 
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common carrier serves hundreds or thousands of shippers, and the 
total of all their freight payments sustains the service. The carrier's 
service means life or death to the shippers using it. Ifa carrier can 
at its whim deny space to some shippers and prefer others, it can 


create monopolies at its whim. 


The Shipping Act, 1916, in strong and explicit terms continues 
the common law policy condemning refusals to carry: Section 14 of the 
Act condemns discrimination in granting space and provides a fine of 
$25, 000 for each offense. Flota violated this section, but has not been 
called upon to pay $25,000 for each sailing from which Consolo was 
executed. Section 16 again prohibits a common carrier from engaging 
in preference or discrimination, and another fine of $5,000 for each 
offense is provided. 


We never urged that the Commission seek to collect from Flota 
the immense statutory penalties set by Congress for the acts of which 
Flota has been found guilty. We do urge, however, that when Flota's 


behavior was found both illegal and deliberately partial, without the 


slightest concession at any time to the needs of the excluded shipper, 
then the common law, the statute law, and considerations of justice and 


equity require Flota to pay a fair sum for the damage it caused. 
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